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ABSTRACT 
This dissertation focuses on the role played by officials of transnational corporations and 
transnational corporations themselves in the situation in Burma. The main aim of this dissertation 
is to assess the liability of officials of transnational corporations in Burma and transnational 
corporations in Burma for crimes against humanity such as slave labour and for war crimes such 
as plunder under International Criminal Law.  However at present transnational corporations 
cannot be prosecuted under International Criminal Law as the International Criminal Court only 
has jurisdiction to try natural persons and not legal persons.  In doing this analysis the theory of 
complicity, actus reus of aiding and abetting and the mens rea of aiding and abetting in relation to 
officials of transnational corporations will be explored and analysed to assess the liability of these 
officials in Burma. In doing this analysis the jurisprudence of inter alia the Nuremberg cases, the 
cases decided by the International Criminal Tribunal for the Former Yugoslavia (ICTY) and the 
International Criminal Tribunal for Rwanda (ICTR) will be used. This dissertation also examines 
the problems associated with suing or prosecuting transnational corporations due to the legal 
personality of transnational corporations and the structure of transnational corporations. At the end 
of the dissertation some recommendations are made so as to enable transnational corporations to 
be more transparent and accountable under the law.   
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I  INTRODUCTION 
 Transnational Corporations (TNCs) have become power centred entities in 
the world today where the economic strengths and the power of some TNCs 
outweigh that of many states.1 TNCs play a particularly vital role in developing 
countries that are rich in natural resources but have weak governance.2 Burma is 
one example of such a country.3 The activities of TNCs in Burma have also 
contributed vastly to various human rights abuses and violations of the laws in the 
country.4 This dissertation assesses the liability of the officials of TNCs and TNCs 
in Burma under International Criminal Law for International Crimes such as slave 
labour and plunder which are purportedly being committed in Burma in relation to 
the Yadana pipeline.5 In doing this analysis the jurisprudence of the Nuremberg 
cases, cases decided under the International Criminal Tribunal for the Former 
Yugoslavia (ICTY)6 will be used. Further cases decided under the International 
Criminal Tribunal for Rwanda (ICTR)7 will also be used.The central thesis of this 
dissertation is that officials of TNCs in Burma could be liable under International 
Criminal Law for crimes against humanity such as slave labour and for war 
crimes such as plunder by being complicit and by aiding and abetting the 
Burmese Junta in the commission of these crimes.  
 Chapter II in this dissertation gives a very brief overview of the history of 
Burma. Further this chapter looks at the incomes generated by the Junta through 
                                                 
1See  Michael  Rolston “Globalizing  a Traditional  Cottage Industry: International  Criminal 
Organizations in a Global Economy “ (2007) 6 Globalization 1,1. Also see Justine Nolan “ With 
power comes Responsibility: Human Rights And Corporate Accountability ” (2005) U NSW LJ 
38 
2 See Stephen J. Korbin “ Private Political  Authority  And Public Responsibility: Transnational 
Politics, Transnational Firms  and Human Rights (2008) U  Penn 1,3  
3 Report on HRC Resolution 10/27 Human Rights Situation That Requires The Council’s 
Attention (10 March 2010)A/HRC/13/48, para 13, para  102 
4 Report on HRC  Resolution 10/27 above n 3, para 111, para 112.     
5 Ibid 
6 For the Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible 
for Serious Violations of  International Humanitarian Law Committed in the Territory of the 
Former Yugoslavia since 1991 see United Nations (UN): International Law Documentation 
www.un.org (accessed  30 June 2010)  
7 For the Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible 
for Genocide and Other Serious Violations of International Humanitarian Law Committed in the 
Territory of Rwanda and Rwandan citizens Responsible for Genocide and other such Violations 
Committed in the Territory of Neighbouring States between 1 January and 31 December 1994 see 
United Nations (UN) : International Law Documentation www.un.org (accessed 30 June 2010) 
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its business alliance with the TNCs. Further the effect of the TNCs activities in 
Burma is looked at and the condition of life experienced by a great majority of the 
Burmese population is also highlighted. 
Chapter III of the dissertation examines in depth the so-called “industrialists 
cases” decided at Nuremberg; namely the cases of IG Farben, Krupp and Flick 
and analyses the legal principles that can be deduced from these trials. The legal 
significance of these cases to modern day officials of TNCs and TNCs is 
discussed. Certain significant differences between the era of the Third Reich and 
the Junta in Burma are also discussed in this chapter. 
Chapter IV analyses firstly whether the Crime Against Humanity of slave 
labour is occurring in Burma using the jurisprudence of the ICTY cases. Secondly 
the role played by the TNCs and officials of TNCs in the commission of the crime 
of enslavement in Burma is ascertained. Points of law such as complicity and 
aiding and abetting in the context of International Criminal Law are analysed.  
First the concept of complicity in International Criminal Law is discussed at 
length.  Then analysis is done to ascertain how complicity was defined in 
Nuremberg in relation to the crime of enslavement, then the complicity of 
officials of TNCs in Burma for the crime of slave labour is looked at. Here the 
actus reus and mens rea requirement of aiding and abetting for the crime of 
enslavement under the industrialists trials in Nuremberg is explored. Following 
from this an analysis is done to ascertain as to whether the officials of TNCs in 
Burma have satisfied the actus reus and mens rea requirement of aiding and 
abetting the crime of enslavement under International Criminal law.   
Chapter V deals with the war crime of plunder. This chapter briefly traces 
the development in relation to the war crime of plunder and it looks at the state of 
contemporary law. Subsequently the issue of whether there is a non international 
armed conflict in Burma is discussed and analysed. In dealing with this issue the 
jurisprudence of the ICTY cases is relied on. The subsequent issue that is analysed 
is whether the war crime of plunder is occurring in Burma, in ascertaining this 
issue again the jurisprudence of the ICTY cases and the International Court of 
Justice (ICJ) case of DRC v Uganda is discussed. Subsequently first the issue of 
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the role of TNCs in the war crime of plunder is explored. Secondly analysis is 
done to ascertain how complicity was defined in Nuremberg in relation to the war 
crime of plunder, thirdly the complicity of officials of TNCs in Burma for the 
crime of plunder is looked at. Further the actus reus and mens rea requirement of 
aiding and abetting for the crime of plunder under the industrialists trials in 
Nuremberg is explored. Following from this an analysis is done to ascertain 
whether the officials of TNCs in Burma have satisfied the actus reus and mens rea 
requirement of aiding and abetting the crime of plunder under International 
Criminal law. Finally an analysis is done to determine which of the officials of the 
TNCs in Burma in relation to the Yadana pipeline could be guilty of being 
complicit in the war crime of plunder and in the crime against humanity of slave 
labour.    
Chapter VI analyses various aspects of TNCs. First the growing power of 
TNCs is looked at. Secondly the theory that TNCs are subjects of international 
law is discussed and analysed. This chapter also analyses the separate legal 
personality of TNCs and the corporate structure of TNCs. Further the various 
problems that arise when TNCs are sued at host states and home states are 
examined. This chapter also looks at the problems in relation to national 
jurisdiction and the extraterritorial activities of TNCs.  
In Chapter VII certain recommendations are made as to how TNCs could be 
more effectively be made accountable under the law in the future.  
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II   BRIEF HISTORY OF BURMA AND THE CURRENT 
SITUATION IN BURMA.  
Based on geographical area Burma is the largest country in Southeast Asia8 
and has a population of 48.8 million.9 Seven major ethnic groups form the people 
of Burma. These ethnic groups are made of the Chins, Kachins, Karens, Kayahs, 
Mons, Arakanese (Rakhines) and Shans.10 Burmans form the largest racial group 
and accounts for the 68% of the population in the country.11  
Burma gained her independence from the British in 1948.12 However at the 
early years of independence most ethnic minorities took up arms in Burma as the 
ethnic minorities feared that their rights would not be fulfilled.13 A democratic 
government ruled Burma in the wake of her independence however it lasted for 
less than two decades after which the military took over Burma.14 In March 1962 
the military in Burma seized power in a coup.15 The justification of the coup was 
based on three reasons first for the preservation of the Union, second to ensure 
that Burma enjoyed harmony and order and thirdly to solve Burma’s economic 
problems.16 More than forty years later it is clear that the military has failed 
Burma on all three counts.17 Since 1962 until today the military Junta has been 
ruling Burma.18  
A The Junta and Transnational Corporations 
The Junta and TNCs have signed joint venture agreements for the extraction 
of natural resources in Burma as Burma is rich in natural resources such as oil and 
                                                 
8See Report submitted by State parties under article 18 of the Convention on the Elimination of all 
forms of Discrimination against women (25 June 1999)CEDAW/c/MMR/1 
9 U.S.Department Of  State on Burma www.state.gov/r/pa (accessed 10 July 2010)  
10 Aung San Suu Kyi Freedom from fear and other writings (1se ed , Viking Penguin, USA, 1991) 
39 
11 Ibid 
12 Angelene Naw, Aung San and the struggle for Burmese Independence (1st ed, Silkworm Books, 
Thailand,2001)218   
13 James D. Fearon, David D. Laitin, “Burma Random Narratives” in James D.Fearon and David 
D.Laitin in Burma Random Narratives (Stanford University) 2007,3 
14 Christina Fink Living Silence Under Military Rule (1ed, Zed  Books  Ltd, London  2001) 27  
15 Josef  Silverstein Burma’s struggle for democracy : the army against the people (ANU E 
Press,2004) 73   
16 Josef Silverstein above n 15, 77 
17 Today there is armed conflict in Burma, the people’s needs in Burma are not met even at the 
most marginal level. See HRC Resolution 10/27, above n 3, para 66, para 98. 
18 See Simon Roughneen”Lifting the mask-Irrawaddy” (1 July 2010) The Irrawaddy 
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natural gas. 19 In all of these joint venture projects the State government earns 
massive revenues as the State owned companies such as Union of Myanmar 
Economic Holdings (UMEH) and Myanmar Economic Corporation (MEC) have a 
huge percentage of share holding in the joint venture projects.20 Since 2000 the 
Junta has earned a total of $4.83 billion from the Yadana project.21 However the 
Junta has not included $4.8 billion of these earnings into the national budget.22In 
2009 the Junta’s revenue from oil and gas sales was $3 billion23however the Junta 
spends 0.5 percent and 0.9%  of its Gross Domestic Product (GDP) on health and 
education respectively and 80% of its income goes to State owned enterprises and 
the military. 24   
B The Condition of  the People of  Burma 
Despite the lucrative income the Junta enjoys by doing business with the 
TNCs yet in some states in Burma especially where the ethnic minorities live such 
as in Chin state the people are deprived of basic necessities.25 100,000.00 people 
in more than 200 villages in Chin state are in need of food.26 Further aid in terms 
of food is needed by about 5 million people in Burma.27 About 1 million people in 
Burma have been displaced and half of them that are displaced are in Eastern 
Burma where there is armed conflict.28Armed conflict is still prevalent in Eastern 
Burma, resulting in villagers fleeing the country to avoid the armed conflict that is 
occurring between the army of the Junta known as the Tatmadaw, and armed 
groups such as the Kokang fighters.29  
                                                 
19 See Hannah Beech “The race For Burma’s Riches-the New Great Game” (30 March 2009) 
Time New Zealand,  25 Also see Report on HRC Resolution 10/27 above n 3 
20 See Piper Rudnick Gray Cary Threat to the Peace in Burma : A call for the UN Security Council 
to act  in Burma (Report commissioned  by  The Honorable Vaclav Havel, Former President of the 
Czech Republic and Bishop Desmond  M Tutu  Archbishop Emeritus of Cape Town, and prepared 
for UN Security Council to act in Burma,2005) 10,11 Also see Mattthew Smith 
“Focus/Burma:The Hunt For Energy at any cost, the politics of doing business with a brutal 
regime ( 15 November 2007) Bangkok Post Thailand 
21 Report on HRC resolution above n 10/27, above n 3, Para 102 
22 Ibid 
23 Ibid 
24 Report on HRC  Resolution 10/27 above n 3, para 98 
25 Report on HRC  Resolution 10/27 above n 3,para 100 
26 Ibid 
27  Report on HRC Resolution 10/27 above n 3, para 101 
28 Report on HRC  Resolution  10/27  above n 3,  para 61 
29 Report  on HRC Resolution 10/27 above n 3, para 66 
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C Effect of  TNCs Activities on the People of Burma  
The companies involved in the extractive industries in Burma have a 
proximate relationship with the armed forces in Burma and these companies rely 
on the Myanmar military the Tatmadaw to provide security for their various 
projects.30 Burma executes business deals with the global TNCs especially in the 
natural resources extractive industry and this has led to various human rights 
abuses and violations of the law on the people of Burma which includes 
compulsory land acquisitions, massive relocations, displacements, forced labour 
and portering.31 The people of Burma especially the ethnic minorities are subject 
to systematic violations of the law and human rights abuses.32 In March 2010 the 
Special Rapporteur to Burma Tomas Ojea Quintana recommended that United 
Nations set up a commission of inquiry with a mandate to inquire whether war 
crimes and crimes against humanity are occurring in Burma. He had made the 
following statement:33 
 
 Given the gross and systematic nature of human rights violations in Myanmar over 
a period of many years, and the lack of accountability, there is an indication that 
those human rights violations are the result of a State policy that involves authorities 
in the executive, military and judiciary at all levels.  According to consistent reports, 
the possibility exists that some of these human rights violations may entail 
categories of crimes against humanity or war crimes under the terms of the Rome 
Statute of the International Criminal Court. 
 
 
 
 
 
                                                 
30 See Report on HRC  Resolution 10/27 above n 3,para 112  
31 Report on HRC  Resolution 10/27 above n 3, para 111, para 112 
32 Report on HRC  Resolution 10/27 above n 3, para 120 
33 Report on HRC Resolution  10/27 above n 3, para 121 
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III THE CONTINUING LEGACY OF THE INDUSTRIALISTS 
AND TNCS 
A Industrialists at Nuremberg, Transnational Corporations and 
International Criminal Law 
To date no corporations has been held liable for any offence under 
International Criminal Law simply because there is no provision under the 
existing statute of the International Criminal Court (ICC) that makes provision to 
try legal persons for violations under the law.34 The Rome Statute has no such 
provision as the majority of the member states of the ICC with the exception of 
France were not in favour of extending the ICC statute to cover legal persons.35 
The significance of the Nuremberg trials to the activities of modern day 
TNCs in Burma lies in the fact that the Nuremberg Military Tribunal (NMT) and 
in particular the US Military Tribunal had indicted certain prominent industrialists 
who had operated during the Nazi era36 (referred to hereafter as “the 
industrialist.”) The Tribunal imputed responsibility to these corporations in the 
Nazi era that garnered profit by using slave labour and committing pillage during 
the Second World War even though they could not attribute criminal liability.37 
The industrialists had worked together with the Third Reich for the sake of 
                                                 
34 Rome Statute of the International Criminal Court A/CONF.139/9, 17 July 1998, art 25 states 
that the International Criminal Court  only  has jurisdiction over  natural   persons  
35 Bussiness and International Crimes –Fafo www.fafo.no/liabilities (accessed  20 Jun 2010) 
36 Officials from the IG Farben ,Krupp and  Flick concern were indicted by the Tribunal for 
various counts of crime. The officials of IG Farben were indicted  under count one for planning, 
preparation, initiation and waging wars of aggression and invasion of other countries, under count 
two for plunder and spoliation, under count three for slavery and mass murder, under count four 
for membership in the SS, and under count five for Common Plan or Conspiracy.Officials of the 
Kupp and Flick concern were also indicted for various counts of crime which included  plunder 
and spoliation and slave labour.     
37See United States Of  America v Carl Krauch,Herman Schmitz,Georg Von Schnitzler,Fritz 
Gajewski,Heinrich Hoerlein,August Von Knieriem,Fritz Ter Meer, Christian Schneider, Otto 
Ambros, Max Brueggemann,Ernst Buergin,Heinrich Buete-Fisch,Paul Haefliger,Max 
Ilgner,Friedrich Jaehne, Hans Kuehne, Carl Lautenschlaeger,Wilhelm Mann, Heinrich Oster, 
Karl Wurster,Walter Duerrfeld,Heinrich Gattineau,Erich von Der Heyde,Hans Kugler , officials 
of  Farbenindustrie Aktiengesellschaft (1952) VII , Trials Of  War Criminals Before The 
Nuremberg  Military  Tribunals, 1172 (The IG  Farben case is contained in two volumes, Volume 
VII deals with the introductions of the IG Farben corporation and Volume VIII deals with the 
crimes of pillage and slave labour committed by IG Farben) 
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making profits.38 The industrialists during the Nazi era had to face the tribunal for 
the role they played in being complicit with the Third Reich39  
The US Military Tribunals which presided over the cases known as the 
“industrialist cases”40 made statements to the effect that corporations during the 
Nazi era had committed various crimes.41 However those tribunals were unable to 
pass judgment on the corporations simply because the law at that time did not 
cover legal persons.42 However, Robert Jackson the Chief Prosecutor at the trial 
of the Major War Criminals at Nuremberg stated that:-43 
The common sense of mankind demands that law shall not stop with the punishment 
of petty crimes by little people. It must also reach men who possess themselves of 
great power and make deliberate and concerted use of it to set in motion evils which 
leave no home in the world untouched.  
Robert Jackson’s statement seems directly applicable to TNCs of the Nazi 
era and of today because TNCs became very powerful entities in the 20th century 
and even more so in the 21st century.44 All these three trials involved multi million 
dollar businessmen.45 The industrialists trials at Nuremberg  illustrates that not 
only military leaders and politicians face criminal responsibility for international 
crimes, but that industrialists can also be prosecuted under international criminal 
                                                 
38 See Gwynne Skinner “Nuremberg legacy Continues: The Nuremberg Trials’ Influence On 
Human Rights Litigation In US Courts Under The Alien Tort Statute (2008) 71 Albany L  Rev 
321, 323 
39 See Anita Ramasastry  “Corporate Complicity From Nuremberg To Rangoon ,An examination 
of forced labour cases And Their Impact  On the Liability of Multinational Corporations” (2002) 
20 Berkeley  Berkeley J.Int’l L  105,106.Also see  Alberto Costi “Hybrid Tribunals As A  Valid  
Alternative To International  Tribunals For The Prosecution Of International Crimes” (2005) 
NZLR 1,3 
40 The cases of IG Farben,Krupp and Flick are popularly known as the industrialists cases as these 
three cases involved the indictment and subsequent trials of powerful businessmen during the Nazi 
era .  
41 Anita Ramasastry above n 39,106 
42 The Nuremberg Military Tribunals did not pass judgments on the corporations itself but in their  
judgments the Tribunal had clearly indicated that the corporations were used  as  instruments to 
commit war crimes and crimes against humanity.For instance see the statement of the Tribunal in 
United States Of America v Carl Krauch And Twenty Two Others above n 37,1172     
43 See Opening Statement before the International Military Tribunal 
www.roberthjackson.org/Man/theman2-7-8-1/ (accessed 9 June 2009) 
44  
45 The directors of IG Farben, Krupp and Flick were highly successful businessmen during the rise 
of the  Nazi party and their respective enterprises enjoyed greater success during the Nazi Era in 
Germany.   
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law46 and private actors such as industrialists can be imputed with liability for 
being complicit for committing international crimes with repressive governments 
such as the Third Reich47  
B  The Industrialists Cases at Nuremberg  
In this chapter the Judgments of the tribunals against the industrialists for 
the war crime of plunder and for the crime against humanity of slave labour will 
be analysed. This chapter explores the arguments and decisions in the three cases. 
This chapter also deals with the significance, implications and the legal principles 
that can be deduced from the Tribunal’s judgments at Nuremberg. Further the 
differences between the era of the Nazi Germany and the era of the Junta in 
Burma will be looked at and some of the legal significance of these differences 
will be discussed. 
C     The Indictments of the Industrialists at Nuremberg   
The directors of IG Farben, Krupp and Flick were indicted for inter alia the 
war crime of plunder and for crime against humanity of slave labour and these 
were the common grounds of indictment in all the three cases.48For the purpose of 
thorough analysis of the law, the judgment of these three cases and the 
significance and implication of these judgments will be dealt with separately . 
 D      The IG Farben Trial 
Interessen-Gemeinschaft Farbenindustrie Aktiengeselischaft (hereinafter 
referred to as I.G. Farben) was instrumental in helping Hitler form the Nazi state 
in 1933.49 Hitler stayed in power as long as he did due to the financial funding of 
corporate giants such as I.G. Farben.50 Indeed so close was the relationship 
between this major industrial company and the leaders of the Third Reich that it 
could fairly be said that “Farben was Hitler and Hitler was Farben”51 Before the 
                                                 
46 See Anita Ramasastry above n 39 98,99 
47 Ibid 
48 Four Farben officials were also indicted for being members of the SS. The SS was declared  as a 
criminal organization by the International Military Tribunal  
49 United States Of America v Carl Krauch And Twenty Two Others Volume VII above n 37, 
115,116 
50 United States Of America v Carl Krauch And Twenty Two Others above n 37, 122 
51 Senator Homer T.Bone To Senate Committee on Military Affairs, June 4 1943 
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Nazi era IG Farben was already well known in Germany for manufacturing 
chemical and pharmaceutical products.52 Farben was an empire in the world and 
Farben owned coal mines, power plants, iron and steel units, banks and various 
commercial enterprises.53 In the year 1939 it doubled in size and it had great 
technological and financial influence and participated in various commercial 
ventures with around 500 foreign firms.54 IG Farben’s economic influence 
extended throughout Europe as it had manufacturing plants and holding 
companies throughout the continent.55 “Farben’s sales companies, research firms, 
and other agencies were located in every important commercial and industrial 
centre in the world.”56 Farben could be said to be a successful transnational 
corporation in the Nazi era. The directors of leading industries such as Farben saw 
the opportunity to collaborate with Hitler for their own economic profit and as 
such became partners with Hitler.57   
1 Facts of the case 
During World War II the officials of Farben plundered private and public 
properties in other countries which were under the power of Germany at that 
time.58  The officials of Farben acting through the instrumentality of Farben had 
acquired titles that were permanent to the properties that were actually confiscated 
from the owners.59 Further Farben through its officials had also proceeded to 
acquire substantial interests in the properties of the individuals which were not 
agreed to by the owners of these properties.60 Farben had also acquired factories 
and machineries from the countries that Germany had invaded such as from 
Poland, Norway and France.61 The officials of Farben had also employed the use 
of slave labour in its factories. 62 
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2 The indictments 
The IG Farben Trial was held before a United States Military Tribunal under 
Control Council Law No.10.63 The trial involved the indictment of 2364 officials 
from the IG Farben conglomerate who were charged for various counts of 
crimes.65 The 23 IG Farben officials were indicted under count two for plunder 
and spoliation and under count three for the crime of slave labour.66 The statement 
of offence under count two stated that IG Farben had: 67 
Participated in the plunder of public and private property, exploitation, spoliation 
and other offences against property in countries and territories that came under the 
belligerent occupation of Germany in the course of its invasion and aggressive war. 
The IG Farben trial was one of the largest trials at Nuremberg68and has 
secured a place in the legal history of the world because for the first time 
industrialists were prosecuted for being complicit under International Criminal 
Law for inter alia war crimes and crimes against humanity.69 It was the assertion 
of the Prosecution under Count two that Farben was used as an instrument by the 
Defendants to commit war crimes and crimes against humanity70 and that Farben 
was used “to strengthen the German war machine.” 71The Indictment under count 
two also stated that “Farben marched with the Wehrmacht and played a major role 
in Germany’s programme for acquisition by conquest.”72   
3   Judgment of the tribunal  under count two (Plunder)  
In the IG Farben trial the prosecution had argued that plunder was 
committed by Farben in the various countries that it had conquered that is in 
Poland, France, Soviet Union, Yugoslavia, Greece and Norway.73 The Prosecution 
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gave the example of plunder which was engineered by the officials of Farben 
which concerned the factories in Poland after its invasion by Germany.74 During 
this time one of the officials of Farben named Von Schnitzler wrote a letter to 
another director of Farben Dr Krueger which effectively informed the Third Reich 
of the fact that there were in Poland at that time three prominent dyestuff 
factories75at Boruta, Wola and Winnica.76 In relation to these plant facilities Von 
Schnitzler and Kreuger had by way of another letter informed the Ministry of 
Economics of the Third Reich that a conference was going to be held on that same 
day and at the said conference a proposal would be made that Farben would be 
the Trustee to administer the three plant facilities of Boruta, Wola and Winnica 
and it will be under the total discretion of Farben to decide on the future of these 
plant facilities that is whether their operations will continue or be closed down so 
as to enable their supplies to be utilized.77 The Third Reich followed Farben’s 
recommendations and as such the three plant facilities were placed under 
provisional management where the provision managers for these plants were 
recommended by Farben.78 Subsequent to this in June 1940 instead of entering a 
20 years lease with Boruta,  Farben was given the liberty to purchase Boruta,  the 
sales contract was signed by Von Schnitzler and Farben went ahead and acquired 
everything in Boruta which included the land, machineries, tools, fixtures and 
equipments.79 The 1006 shares held by the French in Winnicca were obtained by 
agreement.80 Further evidence tendered in court also showed that due to the 
recommendation of Farben equipments from the Wola and Winnica plant was also 
dismantled and taken to Germany.81    
The Prosecution also argued that the officials of Farben had committed 
plunder in France 82in relation to the Francolor agreement.83 The Francolor 
agreement refers to the agreement that the French were coerced to enter into with 
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the officials of IG Farben which resulted in IG Farben having a controlling stake 
of 51% in the French Corporation known as Francolor.84 When Germany invaded 
France there were three major dyestuff factories in France at that time and these 
three firms had cartel agreements with Farben.85To ensure that these firms did not 
proceed with productions Farben influenced the German occupation authority to 
do two acts firstly to stop the issuance of licenses and secondly to put a stop to the 
raw materials that were usually sent to the firms in France.86This act of Farben 
resulted in the standstill of production in the firms in France.87 As such France 
had no alternative and they had to negotiate with the Third Reich and Farben.88 
Subsequent to this a conference was held in November 1940 where the 
representatives from Farben, the French industry and the governments of 
Germany and France were present. Von Schnitzler, Ter Meer and Kugler who 
were all officials of Farben attended this meeting representing Farben.89 At the 
conference a memorandum was given by Von Schnitzler to the French 
representative and Farben demanded for a controlling interest in the dyestuff 
industry and in pursuit of this objective the officials of Farben arranged other 
meetings with the French.90 It soon became apparent that these negotiations will 
be settled entirely on the terms put forth by the officials of Farben.91 A new 
corporation known as Francolor was created to take over the assets of the three 
firms known as Kuhlmann, Saint-Clair and Saint-Denis and Farben demanded for 
a 51 percent interest in Francolor.92 At first the French representatives protested 
against this request and were backed by the government of France, however the 
industry in France was performing very badly due to the restrictions of raw 
material which was engineered by Farben.93 Therefore France had no alternative 
and approved the Francolor agreement which resulted in Farben having a 51 
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percent interest in the stocks in the company.94 The Francolor agreement was 
executed in November 1941 and Von Schnitzler and Ter Meer signed the 
Francolor agreement on behalf of Farben.95 There was a great deal of proof to 
show that the officials of Farben had used coercion to obtain the consent of 
France to sign the Francolor agreement.96 
Concerning the crime of plunder in relation to the Francolor agreement in 
France the defendants argued that the economic considerations that were taken 
into account in relation to the Francolor agreement was sound and that the 
agreement promoted cooperation between Germany and France in the fields of 
dyestuff and organic products.97 The defendants also argued that the Francolor 
agreement was the result of ‘free negotiations’98 between Germany and France 
and that Germany had obligations under the agreement and when Germany 
discharged these obligations it resulted in the rehabilitation of the French 
industries.99 The officials of Farben had also argued that the actions of  Farben 
which involved controlling interests in the plants and factories which were 
situated in the occupied territories of Germany had actually achieved one of the 
aims of the Hague Regulations that is it had restored the economy in the occupied 
territories.100 
The Tribunal however did not accept this defence and stated that the 
acquisitions which were made by Farben did not restore the economy of the 
occupied territories but rather it made Farben even more wealthy.101 Further the 
Tribunal held that coercion and compulsion was involved in relation to the 
Francolor agreement and the agreement was not reached due to free 
negotiations.102 Further the Tribunal stated that many of the properties and titles 
that the officials of Farben acquired was permanent and not temporary, therefore 
the officials of Farben were also denied the defence that it had restored the 
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economy of the occupied territories as evidence showed that they acquired the 
properties with the intent of permanently depriving the owners of their 
properties.103 In announcing its decision under count two the tribunal stated:-104 
With reference to the charges in the present Indictment concerning Farben’s 
activities in Poland, Norway, Alsace-Lorraine, and France, we find that the proof 
establishes beyond a reasonable doubt that offences against property as defined in 
Control Council Law No.10  were  committed by  Farben  and that these offences 
were connected with, and an inextricable part of the German policy for occupied 
countries as above described. 
 
The Tribunal in finding some of the officials of IG Farben guilty of   the war 
crime of plunder stated that:105 
 
The form of the transactions were varied and intricate, and were reflected in 
corporate agreements well calculated to create the illusion of legality. But the 
objective of pillage, plunder, and spoliation stands out and there can be no 
uncertainty as to the actual result. 
 The Tribunal stated that many of the activities of Farben in Poland, Norway 
and Alsace Lorraine amounted to plunder and in its judgment gave a wide 
definition to the term plunder.106 The Tribunal held that the officials of Farben 
were guilty of plunder not only when open looting was committed for instance 
when machineries were removed from some of the factories in Poland but plunder 
also occurred when corporate contracts that were executed between the officials 
of Farben and the officials of companies in the occupied territories contained 
complex and intricate details that seemed legal 107 but was “only an illusion of 
legality”108 and the US Military Tribunal  noted that these were also acts of 
plunder committed by the officials of Farben.109 Further even when officials of 
Farben had obtained controlling or permanent interest in properties as a 
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consequence of negotiations with the lawful owners, the US Military Tribunal 
held that this too was an act of plunder.110 Plunder was also committed by the 
officials of Farben when the Third Reich had conquered certain territories and 
subsequent to this the officials of Farben proceeded to acquire permanent titles to 
the properties found in these occupied territories.111  
The tribunal termed all these acts of the officials of Farben as plunder as it 
was clear to the Tribunal that firstly the lawful owners never gave their consent 
freely in the transactions that took place, as there was always some coercion 
which had forced the lawful owners to enter into agreements and contracts with 
IG Farben.112 Secondly the threat of the military was ever present in all the 
negotiations that took place.113 Thirdly the acquisition by the officials of Farben 
of the shares, titles and other properties were permanent and not temporary.114        
The tribunal went on further to state that the action of Farben and the 
representatives of Farben were identical to the plunder or pillage committed by 
other persons under the Third Reich such as the soldiers, the public officials and 
officers.115 The Tribunal made a further finding that Farben had taken its own 
initiative to acquire the properties from its lawful owners and that the military was 
a threat that was always present during the transactions that happened.116 Through 
the acts of plunder Farben became more wealthy.117 The Tribunal asserted that 
such blatant acts by Farben violated the Hague Regulations.118 It was also the 
contention of the tribunal that although these transactions had the external 
appearance of being legal and intricate with complex corporate contracts being 
drawn out but all these were only an “illusion of legality”119 as the fact was that 
crimes such as spoliation and plunder had been carried out by Farben.120 Prior to 
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passing judgment the tribunal stated that individuals cannot take refuge under the 
guise of a corporation to escape liability, the Tribunal stated that:121 
Conversely, one may not utilize the corporate structure to achieve an immunity from 
criminal responsibility for illegal acts which he directs, counsels, aids, orders, or 
abets. But the evidence must establish action of the character we have indicated, 
with knowledge of the essential elements of the crime.” 
The Tribunal in passing judgment stated that “Farben as a corporate entity 
had been directly involved in war crimes and crimes against humanity.”122 At  the 
conclusion of the trial the Tribunal found eight officials of IG Farben guilty under 
count two for the war crime of  plunder, four officials were found guilty for the 
crime of slave labour and one official was convicted of both counts of crime i.e. 
plunder and slave labour.123 Ten of the officials indicted were acquitted of all 
chargers.124 
The tribunal acquitted many of the officials accused of the crime of plunder 
because the tribunal found that many of them did not engage in conduct that was 
positive in relation to the plunders that is these officials did not take part in the 
acts by giving orders, by approving and by authorizing the execution of policies 
which was criminal.125 Where the plunder committed was in transactions which 
were legal only in form the tribunal found that some of the officials did not 
possess knowledge that the property was taken against the will of the owner and 
at the time the military was occupying the territory.126 Further those who had no 
knowledge about how some transactions were occurring were also acquitted.127 
For instance in the case of  Von  Knieriem  a lawyer in the Farben enterprise was 
acquitted of this count of crime as the tribunal found that no evidence was 
established which proved that he had the requisite knowledge about the methods 
employed by Farben to secure the properties from its lawful owners.128 On the 
other hand officials of Farben such as Ter Meer and Von Schnitzler were guilty 
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under this count as they had knowledge about the way the properties were taken 
from the lawful owners as they themselves had taken positive actions in such 
negotiations.129  
   
4  Judgment of the tribunal  under count three (slave labour) 
Under Count three of the offence, evidence showed that during World War 
II the Farben plant lacked manpower.130 Farben had set up their fourth Buna plant 
in Auschwitz and the officials of Farben had used concentration camp workers 
from the Auschwitz camps to work at their Buna plant.131 Slave labour was also 
used by the officials of Farben at the Fuerstengrube coal mine.132 Evidence 
showed that the Buna plant at Auschwitz and the Fuerstengrube coal mine were 
both private projects handled by Farben.133 The officials of Farben had taken their 
own initiative to obtain and make use of the slave labourers in these two 
enterprises.134 The officials of Farben had also applied to the Reich labour office 
for slave labour and had procured the slave labourers although they knew the 
hardships that these slave labourers were going through.135  
In defence to the crime of slave labour the defendants had argued the 
defence of necessity.136 The defendants’ argument was that the Third Reich had 
given them quotas in relation to production which had to be met.137 The officials 
of Farben asserted that they were under a great deal of coercion to use the slave 
labours and hence they lacked intent which was a necessary ingredient to establish 
the criminal offence.138 As regards this issue the Tribunal inquired what 
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opportunity the defendants had to evade the labour authorities of the Reich and if 
the evasion happened what would the consequences be.139 The Tribunal stated that 
there was a real possibility that if these officials had refused slave labour it could 
result in a retaliation that was drastic.140 On the issue of the defence of necessity 
the tribunal also relied on the reasoning of the International Military Tribunal 
(IMT) which had stated that a defendant cannot be absolved of responsibility 
because he followed superior orders however this fact could be used in mitigation 
to obtain a less severe punishment.141 The tribunal concluded that the defence of 
necessity cannot be invoked by officials who had themselves initiated the slave 
labour programme, who was responsible for the existence of the slave labour 
programmes or who executed the slave labour programmes.142 The defence of 
necessity prevailed for some of the officials but not all.143 The Tribunal found that 
some of the officials of Farben had exercised their own initiative in the 
procurement of the slave labours and that some of the officials of Farben had 
embraced and took full advantage of the slave labour programme.144 The Tribunal 
in finding some of the officials of Farben guilty of the crime of slave labour stated 
that:-145 
 It is plain therefore, that Hermann Roechling, von Gemmingen, and Rodenhauser, 
like Weiss and Flick were  not moved  by a lack of moral choice, but on the contrary 
, embraced the opportunity  to take full  advantage of the slave labour programme. 
Indeed, it might be said that they were, to a very substantial degree, responsible for 
broadening the scope of that reprehensible system. 
 
Count Three shows Farben the Corporation as the perpetrator of the crime 
as well.146 Under count three the defendants were charged “individually, 
collectively and  acting through the instrumentality of Farben”147 for committing 
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war crimes and crimes against humanity.148 On the pivotal role that Farben played 
in the slave labour programme the Tribunal stated that:-149 
 
The prosecution does not contend that Farben instituted a slave labour program of 
its own. On the contrary, it is the theory of the prosecution that the defendants, 
through the instrumentality of Farben and otherwise, embraced, adopted, and 
executed the forced labour policies of the Third Reich, thereby becoming 
accessories to and taking a consenting part in the commission of war crimes and 
crimes against humanity in violation of Article II of Control Council Law No.10        
 
At the conclusion of the trial the US Military Tribunal found four of the 
officials of IG Farben guilty of the crime against humanity of slave labour.150 
Officials such as Carl Krauch and Ambros were found guilty as Ambros went to 
the Auschwitz camp twice a year to obtain information with regards to the 
construction of the project and Krauch was found guilty because he was involved 
in the allocation of concentration camp inmates.151   
The punishment meted out on these officials found guilty of plunder and 
slave labour involved prison terms of less than ten years.152 These short prison 
terms given by the Tribunal to these industrialists was too lenient in comparison 
to the crimes these industrialists were complicit in. On a legal premise the reason 
behind the short prison terms could be due to the defences of coercion and 
necessity relied on by these corporate officials.153 However the short prison terms 
given by the Tribunal to the industrialists could have been motivated by economic 
factors as well.154 These industrialists were millionaires during their era and they 
had vast business connections not only in Germany but in the world at large for 
instance Farben had links with 500 foreign firms.155 Prior to World War II  IG 
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Farben had very strong business links with the United States.156 As such the short 
prison terms given by the Tribunal to the industrialists is a reflection of the 
economic priorities of the United States that prevailed. United States was aware 
that World War II had ended but their business links with Germany will continue 
long after the war had ended.               
5 The significance and implication of the IG Farben decision  
The IG Farben decision under count two and three is significant in a few 
aspects. Firstly prior to World War II only states were subjects under International 
Law.157 However post the IG Farben decision individuals were held to be liable 
for the breaches under International Law.158 Principle I of the Principles of 
Nuremberg states that “any person who commits an act which constitutes a crime 
under international law is responsible therefore and liable to punishment”159 
Secondly an individual would still be guilty under international law although the 
said individual had acted based on the orders of the government.160 Principle IV 
of the Principles of Nuremberg states that “The fact that a person acted pursuant 
to order of his Government or of a superior does not relieve him from 
responsibility under International law, provided a moral choice was in fact 
possible to him.”161 Thirdly the IG Farben decision also held that individuals such 
as corporate officials and businessmen were also subjects under International 
Criminal Law.162 Fourth corporate officials also have legal obligations under 
International Criminal law.163  Fifth the theory of complicity was used to link 
these corporate officials to war crimes and crimes against humanity which meant 
that corporate officials could also be liable for war crimes and crimes against 
humanity by being complicit with the state in the commission of   international 
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crimes.164 Sixth due to the circumstances surrounding the actions of these officials 
the defences of coercion and necessity were taken into account by the Tribunal to 
reduce the sentences or in some cases to acquit them.165 Seventh the Tribunal had 
made statements that the corporation had committed the crimes and that the 
corporation was used by the officials to commit the crimes.166 
E     The Krupp Trial 
Alfried Krupp  was  the sole owner of the Krupp enterprise and to Alfried 
Krupp business  was  all about  making the profits, as indicated in his own 
words:- 167 
 
….We thought that Hitler would give us such a healthy environment. Indeed he did 
do that.We Krupps never cared much about political ideas. We only wanted a system 
that worked well and allowed us to work unhindered. Politics is not our business.  
1. The indictments  
 The Krupp case168 involved the indictment of 12 executives from the 
Friedrich   Krupp Company169 for   inter alia “war crimes and crimes against 
humanity”170  
2 The offences committed by the Krupp firm under count two (plunder)  
 
The Prosecution in this case had argued that the Krupp firm had committed 
plunder in relation to the Austin factory in France.171 The Austin factory at 
Liancourt France was taken over by the German army as soon as Germany 
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occupied France in 1940.172 Soon a provisional administrator was elected by the 
German authority to operate the plant although this act was not consented to by 
the owner of the plant.173 Subsequently the Krupp firm offered to buy the plant for 
5 million francs.174 Then the provisional administrator was directed by German 
authorities to lease the Plant to the Krupp firm, and a lease of three years was 
given to the Krupp firm.175 Subsequently the firm  purchased almost all the 
machineries at the Austin plant for a an extremely low price and the plant was 
taken over by the Krupp firm and they manufactured parts to be used in other 
Krupp factories in Germany and France and these machineries were largely used 
for the German war effort.176  
The Krupp firm had also profited by anti Jewish laws by selecting as its 
office in Paris a property that was owned by Jews.177 To secure the lease to this 
property the Krupp firm dealt with the Provisional Administrator of Jewish 
properties and secured a lease for six months and after this period the Krupp firm 
could purchase the property.178 All these acts were done without the consent of the 
lawful owners of the property.179       
As part of their defence to the indictment of plunder the officials of the 
Krupp firm argued that the Hague Convention IV and the regulations annexed to 
it was not applicable to situations where there was “total war”180 The Tribunal 
rejected this defence and it held that Germany was a party to the Hague 
Convention  IV of  1907  and by the year 1939 Hague Conventions had attained 
the status of Customary Law and as such Germany was bound by the Hague 
Convention  IV and its  regulations by way of treaty law and customary law. 181A 
further defence that was put forth by the officials of Krupp was that where a 
territory is occupied by belligerents, then the laws and customs of war does not 
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prohibit the seizure and exploitation of property where the transfer of the title of 
property has not been completed.182 The Tribunal termed this defence an 
“erroneous contention” and rejected the defence.183 The Tribunal asserted that 
Article 46 of the Hague Regulations was very clear which stated inter alia that 
private properties “must be respected” and “cannot be confiscated.”184 Therefore 
if a factory is taken away from its owner but the transfer of  title was not 
completed however since the owner was deprived of his enjoyment and rights 
over the property this would still be a contravention  of Article 46 of the Hague 
Regulations.185  
 
3 The judgment of the tribunal under count two 
 
The Tribunal stated that the acts of the Krupp firm in France and other 
territories amounted to plunder  and the actions of the officials of the Krupp firm 
had contravened Articles 46, 52 and 53 of the Hague Regulations.186 Article 46 
states that private properties “cannot be confiscated” and “must be respected.”187 
The officials of the Krupp firm had contravened Articles 46 when the officials of 
the Krupp firm had inter alia taken machineries from factories in France.188 
Article 52 of the Hague Regulations states that the requisition by the army in 
occupation should only be for the “needs of the army of occupation.”189 This 
Article was contravened as the officials of the Krupp firm had exploited and 
looted properties such as machinery and shares which was over and above what 
the German army needed.190 Article 53 states that the army in occupation can 
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seize cash and other goods which could be used for the operations of the 
military191 and restoration and compensation has to be made when peace is 
restored.192 Here the officials of the Krupp concern had looted property which was 
not for purposes of military operation but to expand their own private enterprises 
and businesses.193 Further there was no evidence that these properties would be 
restored when peace was reached as many of the transfers of title were permanent 
and not temporary.194     
Out of the ten officials of the Krupp firm who were charged for the crime of 
plunder and spoliation under count two, at the conclusion of the trial, the 
Nuremberg Military Tribunal found six guilty and four were found not guilty.195  
4 The offences committed by the Krupp firm under count three (slave 
labour)  
Through the evidence adduced by the defence and the prosecution it was 
shown that throughout the industry in Germany generally and throughout the 
Krupp firm and its subsidiaries specifically, prisoners of war were made to work 
in armament production.196 Evidence showed that prisoners of war were made to 
work in the coal mines despite the fact they were unfit and unhealthy, that 
Russian prisoners of war and the Italian militia internees were force to do work 
although they were suffering from starvation.197 Further evidence adduced 
showed that the Krupp firm had made use of illegal foreign workers and these 
workers were forced to sign contracts which stated that they would work in the 
Krupp firm, their refusal to sign these contracts would lead to them being sent to 
penal camps.198 Further evidence was given which showed that the subordinates 
of the accused Lehmann, one of the officials of the Krupp firm were sent to the 
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occupied territories to secure workers for the Krupp firm.199 Further at 
Berthawerke camp in the Krupp firm’s quest to expand its business it had used 
slave labourers.200         
The officials of the Krupp firm also raised the defense of necessity which 
was also raised in the IG Farben case where the Krupp officials alleged that they 
were forced to reach the quotas set by the Third Reich and therefore it was 
necessary for these slave labourers to have been used in factories and various 
other enterprises.201 The Tribunal responded to this defence of necessity by stating 
that:202 
 
Necessity is a defense when it is shown that the act charged was done to avoid an 
evil severe and irreparable, that there was no other adequate means of escape and 
that the remedy was not disproportionate to the evil”  
 
In addressing the issue of the defence of necessity the Tribunal stated that 
the choice that the officials of Krupp firm made turned out to be favourable to 
themselves with terrible consequences to the prisoners of war who had no say in 
the situation.203 The tribunal further inquired what would have happened had the 
officials of the Krupp firm swayed away from the Reich’s policies.204 The 
Tribunal reasoned that one of the possible consequences would be that their 
officers would have lost their jobs.205Furthermore they reasoned that where Krupp 
was concerned Krupp may have lost his plant.206 The Tribunal also noted the 
possibility that these officers could have been sent to the concentration camp had 
they acted in contravention of the Reich’s policies.207 However the Tribunal 
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reasoned that this possibility was remote as Alfried Krupp enjoyed close ties with 
Hitler.208  
5   The judgment of the tribunal under count three 
 
Twelve officers of the Krupp firm were charged under count three for the 
crime of slave labour and eleven were found guilty of this crime.209   
In the judgment the Tribunal had made various references to the Krupp firm 
and stated that the firm had desired the use of slave labour 210 and had on its own 
committed the slave labour offences.211The tribunal remarked that “the situation at 
the Berthawerk again leads to the conclusion that the Krupp firm planned its own 
program upon its desire to use concentration camp labour.”212 It was the finding of 
the tribunal that the use of the slave labours and the various slave labour 
programmes had benefited the Krupp firm.213  
6       The significance and implication of the Krupp decision  
 
A significant point raised by the tribunal in relation to the crime of slave 
labour   is the issue of benefit.214 The Tribunal stated that the Krupp firm had 
benefited from a programme which had forced 30,000 workers that were skilled 
in the trade of producing iron to come to Germany.215 The Tribunal further held 
that the horrors that occurred at the concentration camps are well known and that 
“the Krupp firm was the beneficiary of these camps.”216 The decision in the case 
of Krupp in relation to the crime against humanity of slave labour would stand for 
the proposition that if the officials of a firm had benefited from the crime of slave 
labour then they would be found guilty of the crime of slave labour.217 It is 
arguable that based on the reasoning of the Tribunal in the Krupp case it could be 
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argued that when TNCs act in collaboration with a repressive regime and uses 
forced labour and if the TNCs reap benefits as a result of the forced labour that is 
used then the TNCs could be guilty under the law for the crime of slave labour. It 
is arguable that the decision in the Krupp case could also stand for the proposition 
that the ambit of liability of  economic actors such as officials of TNCs that joins 
forces with a repressive government is not only limited to situations where slave 
labour is employed but the law laid down in the Krupp case could encompass 
situations whereby a repressive regime partners with an economic actor and if 
through the partnership violations of the law take place and both parties garner 
benefits from the violation of these laws then both parties should be found guilty 
under the law  for the violation of the said laws. 
In sentencing Krupp to twelve years imprisonment the Tribunal had also 
ordered that his property both real and personal is to be forfeited.218 However the 
punishment given by the Tribunal concerning the forfeiture of Krupp’s property 
was only temporary as after three years this mandate concerning the forfeiture of 
his property was reversed due to the intervention New York banker and statesman 
John J.McCloy.219 As such the punishment given by the Tribunal to Krupp in 
relation to the forfeiture of his property was merely a paper judgement which 
carried little weight in reality.  This type of punishment which includes forfeiture 
of assets or properties belonging to corporate officials could prove to be a 
deterrent factor which may stop or at least greatly reduce many corporate officials 
and corporations from being complicit in war crimes and crimes against humanity. 
In theory such punishments are desirable but practically it may encounter certain 
challenges and problems for instance what would happen to the properties of the 
corporate officials that has been confiscated. Even if these problems can be 
circumvented it has to be ensured that judgments concerning forfeiture of 
properties of corporate officials are not merely paper judgements but judgments 
that take effect in reality where no individual or government should be given the 
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liberty or authority to reverse the judgment that has been given by the court at the 
conclusion of a full trial.  
Although the Nuremberg Trial should be applauded as there were many 
breakthroughs in many areas of the law such as individuals being indicted and 
found guilty for international crimes and corporate officials being indicted and 
found guilty of crimes against humanity and war crimes.220 However there were 
many weaknesses in the Nuremberg trials such as individuals being allowed to 
reverse the decisions pronounced by the court.221 All these apparent weaknesses 
of the Nuremberg trial has prompted some critics to term the Nuremberg trial as 
“Victor’s justice” and merely a show trial.222     
   
F    The Flick Trial 
 
Six officials of the Flick firm were indicted for the crime of slave labour 
(count one) and under count two for pillage and spoliation of properties.223  
 
1 Judgment of the tribunal under count one (slave labor) 
 
The tribunal held that it recognised that under this count the origin of the 
slave labour programme found its roots in the government of the Reich and the 
tribunal held that the defendants224 “had no part in creating or launching this 
program”.225 The tribunal further held that from the evidence that was adduced it 
was clear that the defendants had no226 “actual control of the administration of 
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such program”.227 The evidence showed that the programme was created and 
supervised by the state.228 In this case the defence also raised the defence of 
necessity and the court allowed this defence for four of the defendants.229 The 
tribunal stated that the defence of necessity was available to these men as if they 
did not follow the orders of the third Reich in relation to the slave labour 
programme they were in230 “clear and present danger.”231 However two other 
defendants that is Flick and Weiss were found guilty under this count of 
indictment, as these two men had taken constructive steps for the procurement of 
prisoners for work and they had asked for the increase in the quota of freight 
cars232  which would imply more prisoners were needed to do the jobs as such 
these two defendants were deprived of the defence of necessity.233 
2 The Judgment of the tribunal under count two (plunder)  
 
In 1940 the Rombach plant was an enterprise which dealt with inter alia 
blast furnaces and cement works.234 During World War II when Germany invaded 
France the Rombach  plant was located in Alsace, Lorraine in France.235 The 
owners of the Rombach plant was a French Corporation.236 When Germany 
invaded Lorraine the German army issued a decree concerning orderly 
management.237 Subsequently public administrators were appointed for the 
Rombach plant and the contract was signed with the Flick firm and therefore the 
Flick firm took possession of the Rombach plant.238 The contract gave the Flick 
concern the status of a trustee only and the firm was to manage the Rombach 
plant on behalf of the Third Reich.239 Flick wanted to expand his organisation 
                                                 
227 Ibid 
228 Ibid 
229 United States Of America  v Friedrich  Flick And Five Others  above n 223, 1202  
230 United States Of America  v Friedrich  Flick And Five Others above n 223, 1201 
231 Ibid 
232 Ibid 
233 Ibid 
234 United Nations War Crimes Commission Trials of war Criminals Flick (UN War Crimes 
Commission  IX,1949) 10  
235 Ibid 
236 Ibid 
237 United Nation War Crimes commission above n 234, 11 
238 Ibid 
239 Ibid 
  
 39
with another steel plant such as the Rombach plant.240 Therefore when the 
invasion of the allied occurred Flick added the Rombach property to his 
concern.241  The tribunal noted that in dealing with property situated outside of his 
own state Flick should have been aware of the provisions of International law.242  
Under count two for the offences of pillage, plunder and spoliation the 
tribunal found that only Flick was guilty of this offence.243Since Flick in the 
management of the Rombach had with an intent to protect his interest in the 
property inserted a provision which would ensure that he will not lose any of his 
own capital.244 The tribunal found that although Flick did not commit the act of 
“systematic plunder”,245  however Flick was never the less found to be criminally 
liable for the offence of plunder and spoliation by virtue of the fact that Flick had 
not respected private property and hence he was held to have violated article 46 of 
the Hague Regulations246 which states that private property “must be respected” 
and “cannot be confiscated.”247  The tribunal noted that the other Defendants 
Weiss, Burkatt and Kaletsch were only employees that were paid salaries and had 
no capital interest in the enterprises.248 Their role was limited to giving Flick 
advice and information and their conduct did not warrant any punishment.249 
 
3 The significance and implication of the Flick decision  
 
The case of Flick stands for the proposition that the defence of necessity 
would succeed in the event that the defendants can prove that they had absolutely 
no control over the use of slave labour and that it was in the exclusive control of 
                                                 
240 Ibid 
241 United States of  America v Friedrich Flick And Five Others above n 223, 1207  
242 Ibid 
243 United States Of America  v Friedrich  Flick And Five Others above n 223,1208 
244 United States Of America  v Friedrich And Five Others  above n 223, 1207 
245 United States Of America  v Friedrich  Flick And Five Others above n 223, 1208 
246 Ibid 
247  Convention  (IV) respecting the laws and Customs of War on Land and its annex : Regulations 
concerning  the Laws and Customs of War  on Land.The Hague, 1907 ,above n 184,art 46 
248 United States of America v Friedrich Flick And Five Others above n 223,1208 
249 United States Of America v Friedrich  Flick And Five Others above n 223,1209  
  
 40
the State and secondly if they did not go along with the programme of slave 
labour they would be faced with a “clear and present danger” including death. 250 
The significance of the decision under count two lies in the fact that the 
tribunal found Flick guilty under count two although the tribunal said that he did 
not commit plunder that is systematic.251  As  such  following the provisions of the 
Hague regulations criminal liability  for pillage, plunder and spoliation does not 
only arise when one does an active act that is plunder that is systematic but  a 
person or arguably a corporation can be found criminally liable for an act that is 
construed as not respecting the property of another. As such a person or 
corporation that does an act that interferes with the property of another would be 
guilty for the crime of pillage. 
G  The Third Reich in Germany and the Junta in Burma-The Differences   
The similarities between these two eras from a factual perspective will be 
dealt with first before going on to the significant differences between the era of 
the Third Reich and the Junta in Burma.  Firstly both the leaders of the Third 
Reich and the Junta in Burma are well known for the atrocities that they had 
committed and reportedly still being committed where Burma is concerned.252 
Secondly during the reign of the Third  Reich a culture of impunity existed in 
Germany and in the territories that Germany conquered at that time and a culture 
of impunity is prevalent in Burma today as documented  in various reports by the 
United Nations Special Rapporteurs to Burma.253Thirdly the Third Reich had 
persecuted and killed millions of Jews, political prisoners, social undesirables and 
ethnic minorities from Germany and from other countries.254 The Junta in Burma 
uses the Tatmadaw that is the soldiers of the Junta army to kill thousands of their 
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own citizens comprising of the ethnic minorities and those who are working 
publicly for a democratic Burma.255 The inhumane policies of the Junta has 
resulted in the exodus of  thousands of  Burmese refugees into neighbouring 
countries such as Thailand and Malaysia  and many countries such as New 
Zealand and  United States  have accepted  some of these Burmese refugees. 256 
In each case the ordinary civil structures which might otherwise have 
protected the human rights of citizens were subordinate to military or paramilitary 
organisations.257 Lastly, in each case, power is condensed into the hands of a 
powerful and small oligarchy.258  
However from a legal perspective, there are some differences between these 
two eras which are significant. Firstly under the rule of the Third Reich an 
international armed conflict was taking place in Germany as Germany had made 
aggressive war against other countries and had conquered territory in France, 
Poland and most of Europe, Scandinavia, the Balkans and parts of the Soviet 
Union.259 The Junta in Burma has not made aggressive war against other countries 
nor have they conquered any territories or countries outside Burma.260 It is the 
argument of this paper that the Junta in Burma have been involved in a prolonged 
armed conflict with many of the ethnic minorities inside Burma such as with the 
Shan and the Karen minorities,261however this is clearly  a conflict of a non 
international character, to which other parts of the law apply.262 The law 
applicable to international armed conflicts, such as Germany was going through 
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was derived from inter alia  The Hague Regulations of 1907,263 Prisoner of War 
Convention Geneva 1929264 customary international law as it stood in 1939-1945 
and Article II of Control Council Law No.10 which only came into effect at the 
end of the Second World War.265  In Burma today since there is a non international 
armed conflict the law applicable would be inter alia Common Article III of the 
Geneva Conventions of 1949,266 customary international law as it stands in the 
21st Century and the statute of the International Criminal Court.267  Although 
Burma has not ratified the Rome Statute, the United Nations Security Council 
could refer the case of Burma to the Prosecutor of the ICC. 268 When a case is 
commenced this way the ICC would have jurisdiction over the crimes that are 
occurring in Burma although Burma has not ratified the Rome Statute.269 
However the problem with exercising this option is that China and Russia has in 
the past vetoed resolutions concerning Burma. 270 
The second difference relates to the type of plunder that was committed 
during the Third Reich and that the type of plunder that this paper argues is being 
committed in Burma today. The Third Reich had plundered public and private 
properties which included factories and machineries in other countries that they 
had conquered such as in Poland, France and Norway.271 Further the act of 
plunder committed also encompassed legal forms but which was not legal as 
illustrated in the cases discussed above.272  The plunder arguably committed by 
the Junta is not directed outside of Burma but it is done within the country when 
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the Junta destroys and confiscates the properties belonging to the people273 and 
where the Junta arguably exploits the natural resources in the country.274  At 
Nuremberg it was clear that the war crime of pillage had been committed and the 
industrialists contravened the Hague Regulations and some of the officials of the 
firm were found guilty of committing the war crime of pillage.275 In Burma today 
the acts done by the Junta such as destruction and confiscation of the people’s 
property and exploitation of natural resources could also be termed as pillage276 as 
the acts of the Junta is in contravention of treaty laws such as the Hague 
Regulations 1907 277 and Geneva Conventions 1949278 where Article 33 of the 
Geneva Convention IV states that “pillage is prohibited.”279 It is arguable that 
although these obligations only apply in conventional law in respect of 
international armed conflict, however the rules that they contain have now 
crystallised into customary international law which is now applicable to both 
international armed conflict and non international armed conflict.280 
The third difference relates to the extent of slave labour that was used. 
During the Nazi era slave labourers were used extensively and most of the slave 
labourers in Germany at that time were prisoners of war from countries such as 
Poland and Russia.281 In Burma today there are slave labourers however these 
slave labourers in Burma are from within Burma.282 In Burma today slave 
labourers is used extensively and there is evidence that slave labourers are used 
especially in relation to the joint venture projects undertaken by the Junta in 
collaboration with the various TNCs.283   
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Fourthly the Third Reich wielded power that extended to other territories 
and countries,284 the tribunal held that that the industrialists had aided and abetted 
the Third Reich in committing war crimes and crimes against humanity.285 The 
atrocities that the Third Reich committed involved the people within their own 
country and the citizens of other countries which is not the case in the situation in 
Burma.286 In Burma the atrocities of the Junta are directed solely against the 
citizens of the country itself.287  
H The Legal Principles Derived from the Industrialists Trials at  
  Nuremberg  
Amongst the principles enunciated at Nuremberg one of the most important 
is that private actors such as officials of corporations are also subjects under 
international criminal law and they have international law obligations.288 When 
these International law obligations are contravened they could be guilty for war 
crimes and crimes against humanity and thus be found guilty under International 
Criminal Law.289  
Secondly the theory of complicity was used to attach guilt on these 
corporate officials for having aided and abetted the Third Reich in committing 
war crimes and crimes against humanity.290  
Third war crimes such as plunder was given a wide definition as illustrated 
above.291 Officials of corporations were held liable for the war crime of plunder 
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when their actions contravened  provisions of the Hague Regulations in particular 
Articles 46,  52 and 53.292  
Fourth in Nuremberg the officials who were found guilty were the officials 
who had done positive acts in relation to the crime of plunder either by “ordering, 
authorizing, approving” or taking part in policies  that was criminal.293 For 
transactions that were legal in form but illegal in effect the corporate officials had 
knowledge that the owner was being deprived of his property against his will and 
the military was a threat that was always present during negotiations.294 
Fifth private actors such as officials of corporations could be found guilty of 
crimes against humanity for actions such as employing slave labour in their 
factories.295  The defence of necessity will only prevail if the officials of the firms 
proved that they were in “clear and present danger” if they did not use forced 
labour in their plants.296 The officials of the firm who were ultimately found 
guilty of the crime against humanity of slave labour are those who had initiated 
the slave labour programme, recruited slave labour and who were responsible for 
allocating slave labour to the camps.297 
Sixth the Nuremberg Tribunals demonstrated that legal persons such as 
corporations could be used by natural persons as an instrument to commit plunder 
and slave labour.298 
I Lessons from Nuremberg and the Situation in Burma 
In Burma today a repressive regime in the form of a military junta rules the 
country.299 The Junta in Burma is kept in power mainly due to the private actors 
such as the officials of TNCs and in particular TNCs that are the joint venture 
project partners with the Junta for the extraction of natural resources in Burma.300 
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Officials of TNCs in Burma are subjects under International Criminal Law and 
they do have International Law obligations.301 It is arguable that when these 
international obligations are contravened by the officials of TNCs in Burma then 
they could be liable for war crimes and crimes against humanity under 
International Criminal Law.  
J   The Industrialists Cases at Nuremberg and the Officials of TNCs In 
Burma 
Despite the atrocities that the Nazis committed they were able to survive 
due to the economic assistance rendered to them by these economic giants, IG 
Farben, Krupp and Flick, for instance on one occasion on Hitler’s request for 
financial assistance Farben had given Hitler 400,000 Reichmarks 302 The 
Nuremberg tribunal saw the significance that these economic enterprises played 
during the Nazi era hence their indictments.303 The Third Reich assisted these 
economic actors by providing them with slave labour and granting them the 
passage to commit crimes such as spoliation and plunder.304 As such the Third 
Reich and these economic actors had a very rewarding partnership and they were 
inextricably connected to each other and dependent on each other for mutual 
benefits but the losing party in this circle of mutual benefits were the Jews and the 
citizens of the territories occupied by Germany. 305As Presiding Judge Sears noted 
the role played by the industrialists “Krupp, Flick Thyssen, and a few others 
swayed the industrial group; On the shoulders of these groups Hitler rode to 
power, and from power to conquest.”306   
More than half a century later the same sequence of events is being repeated 
in countries such as Burma. The various TNCs in Burma in the view of this 
author, have taken the place of IG Farben, Krupp and Flick. These TNCs are the 
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life line of the Junta regime in Burma.307 and helps the Junta maintain its power in 
Burma.308Telford Taylor one of the lead prosecutors of the war crimes at 
Nuremberg stated that:309 
 
Without IG Farben, the Second World War would not have been possible. These 
corporate        executives-not the Nazi hooligans –were the real culprits. If the 
crimes they committed are not brought to the light of the day, they will commit even 
bigger crimes in future generations.  
 
The words of Telford Taylor were relevant for the Nazi era and are still 
relevant today to TNC’s that partners with repressive regimes. At the 
Nuremberg trial the Tribunal were convinced of the truth that Hitler by 
himself could not have committed all the atrocities that were done during the 
reign of the Third Reich, but the atrocities that originated in Hitler’s mind 
were put into action with the help of various persons that included 
businessmen.310 At the Nuremberg trial the Tribunal stated that:-311 
 
…Hitler could not make aggressive war by himself. He had to have the cooperation 
of statesmen, military leaders, diplomats and businessmen. When they, with 
knowledge of his aims, gave him their cooperation, they made themselves part to the 
plan he had initiated. They are not to be deemed innocent because Hitler made use 
of them, but they knew what they were doing. That they were assigned to their tasks 
by a dictator   does not absolve them from responsibility for their acts. The relation 
of leader and follower does not preclude responsibility here any more than it does in 
the comparable tyranny of organized domestic  crime.  
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“The Farben leaders and other industrialists saw the Nazi movement 
growing and saw in it the opportunity to extend their economic dominion.”312 
Today TNCs in Burma eager for economic profits are assisting the junta in Burma 
313 who are well known for their human rights abuses and violations of the law.314   
 
K  Conclusion 
In their judgments the tribunal had given great importance on the role 
played by the corporations and officials of corporations in the commission of war 
crimes and crimes against humanity.315 In the IG Farben case the  firm was 
referred to as the instrument that was used  to commit the crimes and the Tribunal 
went on to say that the firm IG Farben itself had committed the crime of plunder 
and spoliation and in the case of  Krupp the firms were also said to be the 
beneficiary of the crimes committed.316 It can be inferred from the judgment of 
the United States Military Tribunal that the Tribunal would have held the firms 
itself guilty for war crimes and crimes against humanity but they were unable to 
do so as their jurisdiction were limited to confer liability only on natural persons 
and not on legal persons.317 The potential liability of the officials of TNCs in 
Burma under International Criminal Law is analysed in chapters IV and V. 
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IV AN ASSESSMENT OF THE POTENTIAL   LIABILITY OF THE 
OFFICIALS OF TRANSNATIONAL CORPORATIONS IN BURMA 
FOR THE CRIME AGAINST HUMANITY OF ENSLAVEMENT 
UNDER INTERNATIONAL CRIMINAL LAW 
 
In this chapter the liability of the officials of TNCs in Burma under 
International Criminal Law for being complicit by aiding and abetting the Junta 
Regime in the commission of crimes against humanity of enslavement will be 
analyzed. In doing this analysis firstly the situation in Burma will be looked at to 
ascertain whether the crime against humanity of enslavement is being committed 
in Burma by the Junta Regime. Subsequently the role of the TNCs and the 
officials of the TNCS in the commission of this crime will be analyzed.  
Subsequent to this the analysis will be focused on whether the officials of TNCs 
in Burma could be liable under International Criminal Law for being complicit by 
aiding and abetting the Junta regime in Burma for the crime of enslavement. In 
doing this analysis the developing Jurisprudence on complicity and aiding and 
abetting ranging from the Nuremberg cases to ICTY cases will be used to analyze 
and  ascertain the possible liability of officials of  TNCs in Burma  for the crime 
of  enslavement under International Criminal Law.    
 
A The Development of the Crime of Enslavement  
 
Article 1 of the Slavery Convention which was signed in Geneva on the 
25th September 1926 defines slavery as “the status or condition of a person over 
whom any or all of the powers attaching to the right of ownership are exercised.” 
318  
At the Nuremberg Trial enslavement was a crime against humanity under 
Control Council Law No.10319 The crime of enslavement/forced labour is found 
in the statute of the International Criminal Tribunal for former Yugoslavia (ICTY) 
                                                 
318 Slavery Convention, Geneva, 25 September 1926 (adopted 25 September 1926 , entered into 
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(Article 5 ( c) ), the International Criminal Tribunal for Rwanda (ICTR) (Article 3 
(c) ) of ICTR and the crime of enslavement is now set out in the Rome Statute as 
a crime against humanity under Article 7 (1) (c).320 The Special Court Of Sierra 
Leone saw the crime of enslavement  listed as a crime in Article 2 (c) of its 
statute. 321 
B The Crime of  Enslavement under International Criminal Law 
 
Article 7 (2) ( c ) of the Rome Statute  defines enslavement as  “the exercise 
of any or all of the powers attaching to the right of ownership over a person and 
includes the exercise of such power in the course of trafficking in persons, in 
particular women and children.”322 In the ICTY case of Prosecutor v Kunarac the 
Trial Chamber held that enslavement also includes forced labour, where it stated 
that “Further indications of enslavement includes exploitation; the exaction of 
forced or compulsory labour or service, often without remuneration” 323 
 
C  Is the Crime of Enslavement Committed in Burma? 
At Nuremberg the evidence before the Tribunal was overwhelming and 
hence the Prosecution could prove that the crime of slave labour was 
committed.324 In the cases post Nuremberg the crime of slave labour has also been 
held to have been committed although the cases post Nuremberg did not resemble 
the extreme circumstances that the prisoners of war and civilians deported from 
occupied territories were subjected to in Germany during World War II.325  
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In the ICTY case of Prosecutor v Kunarac the accused appealed against the 
decision of the Trials Chamber convicting him of the crime of enslavement.326 His 
appeal was based on four grounds.327 On the first ground of appeal the appellant 
stated that for a person to be guilty of the crime of enslavement the accused must 
have treated the victim “as its own ownership”328 and the appellant stated that the 
Prosecution had failed to prove that in relation to the victim the accused had 
treated the victim “as it’s own ownership.”329 In dealing with this point the 
Appeals Chamber stated as follows:-330 
The Appeals Chamber will however observe that the law does not know of a “right 
of ownership over a person” Article 1 (1 ) of the 1926 Slavery Convention speaks 
more guardedly “of person over whom any or all the powers attaching to the right of 
ownership are exercised.” That language is to be preferred. 
After a survey of various sources, the Trial Chamber concluded “that at the time 
relevant to the indictment, enslavement as a crime against humanity in customary 
international law consisted of the exercise of any or all of the powers attaching to 
the right of ownership over a person”. 
The Appeals Chamber accepts the Chief thesis of the Trial Chamber that the 
traditional concept of slavery, as defined in the 1926 Slavery Convention and often 
referred to as “chattel slavery”, has evolved to encompass various contemporary 
forms of slavery which are also based on the exercise of any or all of the powers 
attaching to the right of ownership. In the case of these various contemporary forms 
of slavery, the victim is not subject to the exercise of the more extreme rights of 
ownership associated with “chattel slavery” but in all cases, as a result of the 
exercise of any or all of the powers attaching to the right of ownership, there is some 
destruction of the juridical personality; the destruction is greater in the case of 
“chattel slavery” but the difference is one of degree. The Appeals Chamber 
considers that, at the time relevant to the alleged crimes, these contemporary forms 
of slavery formed part of enslavement as a crime against humanity under customary 
international law. 
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Based on this reasoning by the Appeals Chamber it is clear that the term 
“any or all of the powers attaching to the right of ownership”331 is not to be 
construed within the context of “chattel slavery.”332 The test that should be used to 
determine whether the perpetrator could be guilty of the crime of slavery is that 
firstly the perpetrator must have exercised on the victim “any or all of the powers 
attaching to the right of ownership”333 Secondly if this exercise of the perpetrator 
over the victim had resulted in the “destruction of the juridical personality”334 of 
the victim then this would tantamount to a “contemporary form of slavery.”335  
Applying this principle of law to the situation in Burma, it is arguable that 
when the Junta in Burma conscripts the villagers for work at various project sites 
without any remuneration336 the Junta is exercising “any or all of the powers 
attaching to the right of ownership”337 over the Burmese villagers. Further this 
exercise of the Junta over the Burmese villagers has resulted in the “destruction of 
the Juridical personality”338 of the villagers.339 This is because the Junta by 
ordering and forcing the Burmese villagers to work in various sites without 
remuneration has failed to recognize the rights of these Burmese villagers as 
persons before the law.340       
   The Appeals chamber further stated that whether a person is enslaved will 
depend on a number of factors such as:341  
Control of someone’s movement, control of physical environment, psychological 
control, measures taken to prevent or deter escape, force, threat of force or coercion, 
duration, assertion of exclusivity, subjection to cruel treatment  and abuse, control of 
sexuality and forced labour. 
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Applying this principle of law to the situation in Burma, when villagers are 
conscripted in Burma they are forced to work and they are not allowed to leave 
their area of work342 as the soldiers of the Junta who are armed with guns guard 
these villagers as they are doing the forced labour works.343 This would mean that 
the villagers know that they cannot escape and they have to perform the work 
designated to them. As such there is control over their physical environment and 
psychological control is also established.  
Further the crime of enslavement would be deemed to be taking place in 
Burma if it is proved that forced labour is occurring in Burma.344 In 2009 the 
practice of forced labour is still prevalent in Burma as evidenced by the statement 
made by the United Nations in 2009 where United Nations had urged the 
government in Burma to activate its efforts to eliminate forced labour.345 In 2010 
in the report by the Special Rapporteur to Burma it was stated that forced labour 
was used in the country346 and the practise of forced labour was rampant in the 
areas where corporations in Burma are involved in the extractive industries.347 
The statements by the United Nations provide concrete evidence that forced 
labour is prevalent in Burma today.   
The second ground of appeal related to the issue of consent.348 On this 
ground of appeal the appellant Kunarac argued that for a crime of enslavement to 
be established, there must be a “constant and clear lack of consent”349 by the 
victim throughout the period of detention.350 The appellant argued that the victims 
in their testimony had stated that they were able to move inside and outside the 
apartment and as such they could have escaped from the place in which they were 
detained if they wanted to do so.351 On this ground the Appeals chamber had 
stated that the Prosecutor does not have to prove lack of consent as lack of 
                                                 
342 See Earthrights International  “Denial The Brutal Irony of Unacol’s  Human Rights 
Investigation” 91 
343 Ibid 
344See the decision of the Trial Chamber in Prosecutor v Kunarac above n 323, para 542    
345 See Situation Of Human Rights In Myanmar GA Res  63/245,A/Res/63/245 (2009) 
346 See Summary of Report on HRC  Resolution 10/27 above n 3  
347 Report on HRC  Resolution 10/27 above n3  para 112 
348 Prosecutor v Kunarac above n 326, para 108 
349 Ibid 
350 Ibid 
351 Ibid 
  
 54
consent is not one of the elements of the crime, as “enslavement flows from 
claimed rights of ownership.”352 The Appeals Chamber held that consent is 
relevant only  in terms of evidence and the Chamber further stated that in 
situations where as in this case it was impossible for the victims to give consent as 
such it can be presumed that there was no consent.353  Applying this principle of 
law to the situation in Burma, it is arguable that it would be impossible for any of 
the villagers in Burma to consent to forced labour as the villagers are conscripted 
and forced to leave their villages, families and  their livelihood and are forced to 
work without any remuneration at certain project sites.354 It is impossible for the 
villagers to give their consent in these situations that is imposed upon them 
therefore it can be presumed that there is no consent by the villagers in Burma.   
As the third ground of Appeal the Appellant had raised the issue of duration 
of time stating that for the crime of enslavement to be established the victims 
should have been “enslaved for an indefinite or a prolonged period of time.”355 
The Appeals Chamber held that the span of time for which an individual is 
enslaved does not constitute an element of the crime of enslavement and the issue 
of span of time will be dependent on the  circumstances of each case.356 In Burma 
many of these villagers are conscripted as forced labour for varying periods of 
time.357 However the duration of time is not one of the elements of the crime.358 
As such even if the villagers in Burma are forced to work for short periods of time 
this cannot be used as a legal point to deduce that the Junta may not be liable for 
the crime of slave labour.359  
Where the mental element is concerned the appellants stated that the mens 
rea that is required is to detain the victim for a long period of time to use them for 
sexual acts, 360 however the Appeals Chamber stated that the mens rea consisted 
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of “intentional exercise of a power attaching to the right of ownership.”361 In 
Burma it is arguable that the Junta army that conscripts villagers are indeed 
fulfilling the mens rea for slave labour as they possess the intention and exercises 
this intention by attaching their “rights of ownership” over the villagers in Burma.   
The Appeals Chamber had also cited the case of Oswald Pohl which was 
also cited by the Trial Chamber in the case of Kunarac. In the case of Oswald 
Pohl it was held that:-362 
Slavery may exist even without torture. Slaves may be well fed, well clothed, and 
comfortably housed, but they are still slaves if without lawful process they are 
deprived of their freedom by forceful restraint. We might eliminate all proof of ill-
treatment, overlook the starvation, beatings, and other barbarous acts, but the 
admitted fact of slavery-compulsory uncompensated labour-would still remain. 
There is no such thing as benevolent slavery. Involuntary servitude, even if 
tempered by humane treatment is still slavery.   
In Burma labour that is uncompensated is exercised rampantly as discussed 
above. From the above analysis it can be concluded that the crime of enslavement 
is being committed in Burma. 
 
D Is the Crime Against Humanity of Enslavement Being Committed in 
Burma? 
 
From the discussion above it is clear that the crime of enslavement is taking 
place in Burma however for enslavement to be regarded as a crime against 
humanity the crime of enslavement has to be “committed as part of a widespread 
or systematic attack directed against any civilian population with knowledge of 
the attack.”363 
In regards to the element of attack, the Appeals Chamber in Kunarac held 
that where the Crime Against Humanity is concerned  the term attack  will include 
                                                 
361 Prosecutor v Kunarac  above n 326 para 122  
362 Prosecutor v Kunarac above n 326, para 123 
363 See Rome Statute above n 34, art 7 (1) ( c ) 
  
 56
“any mistreatment  of the civilian population”364 In Burma it is arguable that there 
is an attack as the civilian population are mistreated as the army forces people to 
leave their villages and these people are forced to work on various locations such 
as at construction sites, to clear lands, to build helipads to build  bridges, to work 
along pipelines and they are not remunerated for any of the work that is done.365  
In the case of Kunarac the Appeals Chamber agreed with the decision of the 
Trials Chamber which held that the requirements of “widespread” or “systematic” 
is “disjunctive” and not “cumulative.”366 As such even if one of it is satisfied this 
would be sufficient.367 The Appeals Chamber agreed with the Trial Chambers that 
the phrase “widespread”368 refers to the scale of the attack that is huge and the 
amount of the victims are many and the term “systematic”369 refers to “the 
organized nature of the acts of violence and the improbability of their random 
occurrence.”370 The Trial Chamber in Kunarac also held that the population that is 
the object of the attack has to be identified so that it can be ascertained whether 
the attack on the population is “widespread” or “systematic.”371 In Burma forced 
labour is conscripted from the villagers on a large scale and are not isolated 
incidents rather the forced labour used in Burma is widespread throughout the 
land.372 Forced labour is  prevalent throughout the country as whenever there are 
developmental projects that take place in Burma for instance in the extraction of 
oil and gas in Burma the TNCs and the Junta sign joint venture agreements for the 
extraction of oil and gas.373 These kinds of huge projects will require that the  
lands surrounding these areas needs to be cleared  as  pipelines has to be  built  
hence  forced labour  is used widely to ensure that these works are done.374 Forced 
labour in Burma is also done in a systematic manner as the use of force labour is 
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regulated and overseen by the military on the instruction of the Junta.375 Further 
there are at least 50 labour camps in Burma.376 As such if the population of Burma 
is ascertained it is clear that forced labour that happens in Burma is not only 
“widespread” but also “systematic”377 As such the second element of the crime of 
enslavement in Burma is fulfilled.  
In relation to the issue of plan or policy, the Appeals Chamber concurred 
with the Trials Chamber in Kunarac that the attack need not be supported by a 
“plan or policy”378 as this is not an element of the crime but it could be relevant in 
terms of evidence.379 Further the Appeals Chamber stated that the Trial Chamber 
had correctly identified that in relation to the acts of the accused and the attack 
two elements has to be satisfied that     is: 380 
the commission  of an act which by its nature or consequences is objectively part of 
the attack ; coupled with 
Knowledge on the part of the accused that there is an attack on the civilian 
population and that his act is part thereof.    
 
This element is satisfied as in Burma when the Junta army forces the 
villagers to commit forced labour these acts if looked at from an objective point of 
view naturally forms a part of the attack as forced labour is committed in various 
villages in Burma.381 Further when the army forces the people to work as forced 
labourers the army possesses the knowledge that forced labour is used widely in 
Burma and  the act they are committing  are not simply isolated incidents  but are 
a part of a widespread attack as forced labour is occurring all over Burma.382 
Based on the above analysis it can be ascertained that the Crime against Humanity 
of Enslavement is occurring in the 21st century in Burma. 
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E   The Transnational Corporations in Burma and the Yadana Project 
 
In  ascertaining the role played by TNCs in the commission of forced labour 
in Burma the projects known as the Yadana  which involves the collaboration of 
the TNCs and the  Junta in Burma383 will be used to illustrate the role played by 
the TNCs in Burma for the Crime Against Humanity of  Slave labour / Force 
Labour .  
The companies involved in the Yadana Project are Total from France,Unacol 
from US, PTTETT from Thailand and the Junta controlled MOGE.384However 
after the case of Doe v Unocal, Unocal sold its shares in the Yadana project to 
another American company known as Chevron who continues playing the role 
held by Unocal in the Yadana project.385The Thai counterpart in the Yadana 
project is held by PTTETT386 a Thai company which “holds a 25.5% stake in the 
consortium” 387 and MOGE the Junta regime controlled company has a stake of 
15% in the consortium.388  
 
F   The Role Played by Translational Corporations and the Officials of 
Transnational Corporations in the Commission of Crime Against 
Humanity of Enslavement in Burma. 
 
TNCs along the Yadana pipelines such as Chevron, Total and PTTETT had 
alerted the Junta army that they needed security for the pipeline to ensure that 
extraction works that the TNCs were involved in would run smoothly.389 As such 
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the TNCs such as Total, Chevron and PTTETT had given the Burmese Army the 
responsibility of hiring individuals to provide security for the pipelines although 
the TNCs and the officers of TNCs had full knowledge that the Junta and the 
army of the Junta were well known for committing various human rights abuses 
and they were also aware of the fact that forced labour was widely used by the 
Junta army in Burma.390The TNCs request for security along the pipelines was 
adhered to by the Junta army who provided security along the pipelines which 
resulted in dire consequences as the people in the villages in Burma who were 
subjected to various human rights abuses such as forced labour and Portering.391 
The Junta army that provided security along the pipelines almost immediately 
conscripted forced labour from the people in the villages.392 Those who were 
conscripted as forced labour were forced to do work along the pipelines such as 
clearing the lands along the pipelines and they were also forced to build military 
barracks.393 As such forced labour was used extensively along the pipelines.394 
Forced portering resulted as the army that were required to give security along the 
pipelines forced the villagers to carry ammunition and various other materials that 
the army needed while the army was securing the pipelines for the 
TNCs.395Despite the knowledge of the human rights abuses that was bound to 
occur in relation to the Yadana projects the TNCs proceeded with the project 
working together with the Junta army.396 The Junta army and the TNCs were 
totally dependent on each other to ensure that the project worked smoothly and 
the TNCs paid monies to the Junta army to ensure that work along the pipelines 
were done and that the pipelines were secure.397 At present the same events is 
occurring where the TNCs are requesting the Junta for security along the pipelines 
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and this is agreed to by the Junta.398 Consequently various human rights abuses 
such as forced labour continue to occur in Burma.399 In 2010 the Special 
Rapporteur to Burma in his report to the Human Rights Council at the United 
Nations had stated that:400 
It has been reported that extraction activities have directly resulted in an increase in 
human rights and environmental abuses committed by the military against the 
people living along the PTT Exploration and Production Public Company Limited’s 
Yadana and Yetagun gas pipeline projects in the Tennasserim region of Myanmar. 
Reports highlight the close relationship between the extraction companies and the 
armed forces. The companies rely on the Myanmar military to provide security for 
their projects.  
G  Complicity;   A Growing Phenomenon in International Criminal Law 
 
The concept of complicity was recognised as early as the Nuremberg 
trials.401 Principle  VII  in Nuremberg Charter states that “Complicity in the 
commission of a crime against peace, a war crime ,or crime against humanity as 
set forth in principle VI is a crime under International law.”402 The United States 
Military Tribunal had relied on the theory of complicity and found some of the 
officials of the firms of IG Farben, Krupp and Flick guilty of Crime against 
Humanity of slave labour and for the War crime of pillage, plunder and 
spoliation.403 The Tribunal held that these officials of the firms were guilty for 
these crimes by aiding and abetting the Third Reich who were the principal 
perpetrators of these crimes.404 Subsequent to the Nuremberg Trials of the 
Industrialist, the ICTY cases have also held that individuals are liable for War 
Crimes, Crimes against Humanity and Genocide by using the theory of complicity 
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and aiding and abetting to link individuals and consequently finding them guilty 
for war crimes, crimes against humanity and Genocide.405  
H   Some Definitions of Complicity. 
The complex nature of complicity especially in the context of International 
Criminal Law makes it difficult to give it a single definition that would explain 
the concept of complicity as what amounts to complicity would depend on the 
particular facts and circumstances of each situation and case.406 John Ruggie 
refers to Complicity as the “indirect involvement by companies in human rights 
abuses-where the actual harm is committed by another party, including 
governments and non-state actors.”407Andrew Clapham in the following statement 
explains why it is difficult to define complicity:408 
 
Complicity means different things in different contexts and allegations of complicity 
tell us much about the concerns of the person making the allegations. It would be 
foolish to suggest there is an independent meaning for complicity in international 
law that we can simply strictly apply to determine whether we can label corporate 
behaviour complicit in human rights abuses.    
Complicity by Corporations can be divided into three main categories that is 
direct complicity, indirect complicity and silent complicity.409  
 1 Direct corporate complicity 
Direct Corporate Complicity410 requires that there has to be participation 
that is intentional however there need not be any intention to cause harm but 
only411 “knowledge of foreseeable harmful effects”412 Where a Corporation 
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renders its assistance by participating in a human rights abuse and this leads to the 
commission of the human rights abuses, the act of the corporation amounts to 
direct complicity.413 It is unnecessary for the corporations to wish that human 
rights abuses occur, but the corporation must know the likely consequences of the 
assistance rendered.414 Examples of direct complicity are the actions taken by the 
German and Japanese Corporations in World War II.415 Further a corporation with 
knowledge who assists a state in contravening the principles of customary 
international law that is found in the Universal Declaration of Human Rights416 
can be said to be committing direct corporate complicity.417For instance a 
corporation that had either promoted or alternatively assisted in forced relocation 
of the people in situations that will tantamount to a breach of international human 
rights  can be said to be418 complicit in a direct manner in the violation. 419 
 2 Indirect corporate complicity 
 
Under the limb of indirect corporate complicity, corporations are not the 
direct perpetrator of the crimes or human rights abuse in question but the 
corporation is the party that benefits from the human rights abuses committed by 
the host government.420 Under this limb corporations could be found liable for 
International Crimes if it can be proven421 that “close collaboration in a business 
venture provides substantial support for a government’s violation of human rights 
in furtherance of the business venture.”422  
3 Silent complicity 
 
Corporations that continue to carry on business in a country where there is 
“repressive political history”423 could be liable under the category of Silent 
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Complicity.424 For instance Corporations that continued to do business with the 
South African Government that advocated apartheid could be liable for silent 
complicity.  425 
 
4  The three elements of complicity in international crimes. 
 
 
There are three elements in Complicity especially in the sphere of 
International Criminal Law, the first is that an accomplice can be tried for 
complicity even where the principal offender cannot be found or where the guilt 
of the principal cannot be proved.426 An analogy that can be illustrated here is the 
situation involving the TNCs In Burma, where if in the near future due to some 
reasons if the principal perpetrators of the crimes that is the Junta cannot be 
prosecuted or guilt cannot be imputed on the Junta nevertheless the TNCs could 
still be tried for complicity for the crimes committed. 
The second element is that the accomplice need not desire that the principal 
offence is committed and in regards to this issue the Trial Chambers had stated 
that so long as the accomplice at the moment he is committing the offence knows 
he was assisting the principal offence he can be convicted of being complicit.427 
Therefore if an accomplice had knowledge of the criminal offence of another and 
he aids and abets he can be convicted of complicity even if he later regrets it.428 
For instance  where the TNCs in Burma are concerned, when the TNCs signs joint 
ventures with the Junta they knew of the crimes such as plunder and slave labour 
that is occurring in Burma,429 in such a situation the TNCs could be complicit in 
the aforesaid crimes.  
The third element concerns the issue as to what sort of action would suffice 
to be termed complicity and this would include aid and abet, counsel and 
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procure.430 Therefore the TNCs in Burma could be complicit with the Junta for 
various International Crimes if the TNCs aid and abet the Junta.       
 
I  How Was Complicity Defined in Nuremberg? 
 
 Complicity was defined in a very wide ambit in Nuremberg.431 In case of 
United States of America v Oswald Pohl And Seventeen Others it was stated that a 
huge and complex operation that involved the killing of millions of Jews and the 
appropriation of their properties could not be executed by one man.432To illustrate 
this point the Tribunal gave an example of four persons who were involved in a 
bank robbery433 one sketched the plan for the robbery, the second drove to the 
bank to commit the robbery, the third pulls the trigger and the fourth collects the 
loot from the robbery.434 The Tribunal stated in such a circumstances the scope of 
the whole plan has to be ascertained and when this is done, then within the whole 
scope of the plan the acts of one of them becomes the acts of others as well .435 
This means that all four of them were complicit as all of them knew of the crime 
and each did their part to execute the crime, therefore in such a situation they are 
all guilty of the crime.436 The judgments of the Tribunal indicates that those who 
were “accessories only after the fact” were also found to be criminally 
liable.437The Tribunal illustrated this point by stating that just because Pohl did 
not remove gold teethes from the dead persons did not mean he was innocent of 
the crime.438Although his part was to keep the loot but since he had knowledge of 
the purposes of the crime that was not lawful that made him a particeps criminis 
in the situation.439 In the case of United States of America v Josef Alstoetter and 
Fifteen Others (commonly known as the Ministries case) the Tribunal further 
enlightened on the concept of complicity which was relied on at Nuremberg when 
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it stated that if individual A persuades another to kill, and individual B furnishes 
the weapon, and individual C pulls the trigger, in such a situation all three of them 
are principles and accessories of the crime.440 In Nuremberg those who had 
knowledge of the offence was held to be complicit.441 Further those who were 
sufficiently “connected with” the crime was also guilty of the said crime by way 
of complicity.442   
 
J  An analysis of Complicity in the Nuremberg Cases in Relation to 
the Crime of Enslavement  
In the case of Oswald Pohl it was stated that Pohl was an officer of the SS 
who reported directly to Himmler and Oswald Pohl was given the designation of 
converting former detention places into camps where there was free labour and 
he’s designation and job was to ensure that this policy was put into practise for the 
Third Reich.443 As such everything to do with concentration camp administration 
was handled by him.444 By 1944,165 labour camps were supervised by his main 
office.445At some occasions he took the liberty to inspect concentration camps in 
person such as the camps in Auschwitz and Dachau.446 Further he knew all the 
details that happened in the concentration camps that is how many died, how 
many were unfit to work, that hundreds and thousands of men and women were 
sent to the concentration camps and were forced to work without any 
remuneration.447 The Tribunal stated that in the case of Oswald Pohl in the 
situation involving slave labour “it was more than a mere consenting part. It was 
active participation” 448 The Tribunal stated that he was a “slave driver”449 and 
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found him guilty of war crimes and crimes against humanity such as slave 
labour.450 
Based on the decision of the Tribunal in the Oswald Pohl case  it can be said 
that an individual would be found guilty for  being complicit in crimes against 
humanity such as slave labour when firstly he takes an active part in the crime, 
secondly  when he has knowledge about   what  is happening in the concentration 
camps such as the  deaths that occur, the condition of the workers in the camp, 
that the workers are not paid any remuneration and thirdly when he has authority 
to give orders in relation to the  slave labours in the camp.451  
In the Oswald Pohl case the threshold used to find him complicit was high 
as he was as SS officer and many of the concentration camps were directly 
supervised by him.452 As such in the case of Oswald it was very clear that he was 
complicit in the crime of slave labour.453 However in Nuremberg the complicity 
for slave labour was not limited to only officers of the SS but even corporate 
officials were held to be complicit in the crime of slave labour.454  
In the three industrialists cases of IG Farben, Krupp and Flick the Tribunal 
held that some of the officials of IG Farben, Krupp and Flick were complicit in 
the crime of slave labour because  the officials of these firms had firstly used 
slave labour,455 secondly  in the case of IG Farben, the officials of IG Farben had  
“requested, embraced and followed” the slave labour programme,456 thirdly they 
had knowledge about the conditions the slave labourers were in,457 fourthly they 
had used the slave labourers and it brought these officials profits  and their firms 
benefitted and their enterprises expanded economically.458 Fifth they did not 
object to the slave labour being used.459  In short although these officials did not 
construct the slave labour programme nor supervised the slave labour programme 
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yet all these officials had engaged in “positive conduct” in relation to the 
furtherance of this slave labour programme and had enjoyed the benefits of slave 
labour.460 The verdict of the tribunal in Nuremberg may have been different  had 
the officials of  IG Farben, Krupp and Flick refused to cooperate in the slave 
labour programmes by not taking any positive actions in furtherance of the slave 
labour programme. 
K  An Analysis of the Complicity of the Officials of Transnational  
  Corporations in Burma For The Crime Of Enslavement . 
The officials of TNCs are not the perpetrators of the slave labour.461 
However  if the officials of TNCs in Burma have taken positive action in the slave 
labour programme and  accepted, followed and went ahead with the slave labour 
programme perpetrated by the Junta and if they had benefitted from it462 they 
could be found complicit in the crime of slave labour.463  The officials of the 
TNCs in Burma such as Chevron,Total and PTTETT have never objected to the 
use of slave labour.464 Therefore it can be said that to some extent the actions of 
the officials in TNCs in Burma have encouraged the use of forced labour.465 The 
officials of TNCs such as Chevron, Total and PTTETT can be said to have taken 
“positive action” in that they had followed, accepted and went ahead with the 
slave labour programme.466 This can be deduced from the actions of the officials 
of TNCs who rely on the army to provide them with security although they have 
knowledge that slave labour is rampantly used by the Junta and the army of the 
Junta.467  
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In relation to the element of benefit it is clear that the officials of TNCs in 
Burma are the recipients of benefit flowing from the crime against humanity of 
slave labour in Burma.468 Applying the element of benefit to ascertain the liability 
of the officials of TNCs in Burma, it is clear that the TNCs do obtain the benefit 
when the crime of forced labour is committed in Burma.469 This deduction can be 
made because whenever there are joint ventures that are entered into by the Junta 
and the TNCs, forced labour is employed extensively by the Junta regime to 
ensure that the business ventures that has been executed between the Junta and 
TNCs will run smoothly and achieve success and this invariably benefits the 
TNCs.470 For instance in the Yadana pipeline, security was needed by the TNCs 
and the TNCs had asked the Junta for security.471 Junta obliged their request to 
supply the security to guard the pipeline and consequently the members of the 
Junta army were taken as security to guard the pipeline.472 Subsequently the Junta 
army conscripts the villagers to work as forced labourers along these 
pipelines.473This invariably brought benefit to the TNCs and the Junta regime as 
they make the profits from the joint venture and the abuses such as forced labour 
continue to flourish in Burma.474  
The defence of necessity was successfully invoked by some of the officials 
in the Industrialists cases of IG Farben, Krupp and Flick475 which has been 
discussed in the previous chapter. By analogy and based on the decisions of the 
tribunal at Nuremberg the officials of TNCs even if they invoked the defence of 
necessity this defence, in the view of this author is not likely to prevail as where 
the officials of TNCs are concerned  they are under absolutely no coercion to 
undertake business in Burma with the Junta. Their presence in Burma is 
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motivated purely by the pursuit of profit.476 Further the officials of TNCs will not 
be able to assert what was asserted in the Flick case that is had they not 
participated in the forced labour programme they will be in “clear and present 
danger.”477 It is clear that the defence of necessity which was employed 
successfully by some of the officials in the industrialists cases will not have any 
venue of success in relation to the officials of TNCs in Burma.    
L  Aiding And Abetting; A Form of Complicity under International  
Criminal Law 
 
Aiding And Abetting has long been recognised as a method of ascertaining 
liability under International Criminal Law as aiding and abetting is one form of 
complicity under International Criminal Law.478 In both the Nuremberg trials of 
the industrialists and in the ICTY cases complicity and aiding and abetting were 
used under International Criminal Law to link liability for International Crimes to 
individuals and not to legal persons such as TNCs.479Here the analysis done seeks 
to determine whether the officials of TNCs in Burma could be liable under 
International Criminal Law for Crimes Against Humanity of Enslavement in the 
light of the growing jurisprudence of aiding and abetting found in the Nuremberg 
cases and the ICTY cases.  
M   An Analysis of the Actus Reus and Mens Rea Requirement of Aiding 
and Abetting in Relation to the Industrialists Cases at Nuremberg  
 
In the case of United States of America v Carl Krauch And Twenty Two 
Others at Nuremberg, the Tribunal in ascertaining the liability of  the officials of 
                                                 
476 The TNCs and the Junta earns millions of dollars from the joint ventures. See HRC resolution 
10/27 above n 3, para 102 
477 See United States Of America  v Friedrich Flick and Five Others Flick above n 223, 1201 
478 See Doug Cassel “Corporate Aiding And Abetting Of Human Rights Violations :Confusion in 
the Courts” (2008) Northwestern J IHR  304,306 
479 See United States of America v Carl Krauch And Twenty Two Others above n 37, 1153.In the 
industrialist cases of Farben, Krupp and Flick the corporation was not indicted but the officials of 
the corporation were indicted for various international crimes.  In the case of Akayesu as well 
individuals were indicted for being complicit by aiding and abetting crimes.    
  
 70
Farben for the crime of pillage had made the following statements in regards to 
the  actus reus and  mens rea requirement:480  
 
Unless the competent proof establishes beyond reasonable doubt that he knowingly 
participated in an act of plunder or spoliation because he was either a (a) a principal, 
or (b) an accessory to the commission of any such crime, or ordered or abetted the 
same or (c) took a consenting part therein, or (d) was connected with plans and 
enterprises involving its commission, or (e) was a member of an organization or 
group connected with the commission of any such crime. 
 
According to this definition given by the tribunal  an individual would be 
guilty as an aider or abettor of the crime  if  the person had the requisite 
knowledge of  the crime that was committed when the person took part in the 
crime, therefore the mens rea element is knowledge.481 The person would fulfil 
the actus reus element of the crime if the individual had taken part in the crime 
either as a principal, or becomes an accessory to the crime that is committed by 
ordering the commission of the crime or abetting the crime.482 If the individual 
has consented to take part in the crime this will also suffice as the actus reus.483 
The actus reus element is also satisfied if the individual had made connection with 
plans and enterprises involving the commission and finally the actus reus is also 
realised if the individual was a part of an organisation as a member that was 
linked with the commission of the crime.484  
In the cases of IG Farben, Krupp and Flick the tribunal found some of the 
officials attached to these firms guilty of the crime of slave labour.485 It was 
apparent to the tribunal that some of the officials of the firms had satisfied the 
mens rea requirement as these industrialists had knowledge that the slave labour 
programmes were widely used in their respective corporations although the 
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perpetrator of the slave labour programme was the Third Reich.486 The actus reus 
was satisfied by some of the officials in the three firms because as the tribunal 
noted in the IG Farben case that IG Farben had “embraced, adopted and executed 
the forced labour policies of the Third Reich”487 The words used by the tribunal 
connotes that some of the officials of Farben had worked together with the Third 
Reich in the use of slave labourers hence the actus reus element was definitely 
fulfilled by some of the officials in the firm of Farben.488 The officials of the 
Krupp firm that was also using slave labour extensively were held to be guilty of 
the crime of slave labour.489 The tribunal stated that the Krupp firm not only 
desired the slave labour programme but the Krupps had also benefitted from it.490 
The element of knowledge was satisfied as slave labour was used extensively by 
the officials of the Krupp firm and the officials of the firm knew that a crime was 
being committed.491   
 
N   The Actus Reus and Mens Rea Requirement of Aiding and Abetting 
under International Criminal Law(ICL)  
 
Article   25 (3)  (c)  of the Rome Statute lays down the actus reus and mens 
rea of aiding and abetting by stating that “For the  purpose of facilitating the 
commission of such a crime, aids, abets or otherwise assists in its commission or 
its attempted commission, including providing the means for its commission.”492 
The test for the  Actus Reus requirement and the mens rea requirement for aiding 
and abetting was laid down by the ICTY  in the case of Prosecutor v  Furundzija   
where the ICTY stated that:493 
 
In sum The Trial Chamber holds that the actus reus of aiding and abetting in 
international criminal law requires practical assistance, encouragement, or moral 
support which has a substantial effect on the perpetration of the crime. The mens rea 
required is the knowledge that these acts assist the commission of the offence. This 
notion of aiding and abetting is to be distinguished from the notion of common 
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design, where the actus reus consists of participation in a joint criminal enterprise 
and the mens rea required is intent to participate.   
 
The area of the mens rea requirement for aiding and abetting liability is 
interwoven with a list of cases.494 There are two lines of cases in relation to the 
proper requirement of mens rea that is whether the aider and abettor must possess 
knowledge of the crime or whether the aider and abettor must have the mens rea 
of purpose that the crime be committed.495 This can be referred to as the 
knowledge test or the purpose test.496 
In the case of United States of America v Ernst von Weizaecker and Twenty 
others
497  one of the accused in this case was Karl Rasche a banker.498 The issue 
in relation to this accused was whether he could be guilty of aiding and abetting 
the crime against humanity of slave labour.499 In this case Rasche worked in the 
Dresdner bank and evidence was adduced to show that he had loaned huge sums 
of money to the SS enterprise and the Reich enterprise.500 Karl Rasche had 
secured the loans from the bank mostly on his own initiative and he had 
knowledge that the purposes of the said loans were utilised by the SS enterprise 
and the Reich enterprise for maintaining slave labour camps and for resettlement 
programmes.501 The Tribunal asked the question whether it was illegal to make a 
loan when the individual knew that the loans will be used to finance the Reich and 
SS enterprises that used slave labour which is a crime under national law and 
international law.502 The Tribunal stated that the act of the accused was not 
illegal.503  The Tribunal further stated that although his acts could be condemned 
from a moral point of view but his actions was not a violation of international 
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law.504 In this case the Tribunal did not use the knowledge test and Karl Rasche 
was acquitted of the charge of aiding and abetting the Crime against humanity of 
slave labour.505 
In the ICTY case of Proseutor v Furundzija the accused a commander had 
interrogated a woman, a non combatant and had watched as she was raped and 
sexually assaulted by the soldiers.506 The issue was whether the accused could be 
liable for aiding and abetting the crimes which was committed by the soldier upon 
the woman pursuant to Additional Protocol II of 1977 for outrages upon personal 
dignity which included rape.507 The Defence argued that the accused was not 
guilty of the crimes and he was not present when the crimes took place.508 The 
ICTY stated that the “positive intention” of the principal “to commit the crime” 
need not be shared by the aider and abettor.509 If the aider and abettor has the 
requisite knowledge that his actions will be of assistance to the principal to 
commit the crime this will be sufficient to convict the accused of aiding and 
abetting the crime.510 In this case the ICTY found that the accused was guilty of 
aiding and abetting the crimes alleged.511   
 Article 25 (3) (c) of the Rome Statute seems to proposes a purpose test.512 
The purpose here may not be the primary purpose but rather it refers to only a 
secondary purpose through which knowledge of the likely consequences can be 
inferred.513 Article 25 (3) (c) must be interpreted in the spirit and purpose of why 
the International Criminal Court came into being in the first place.514 The purpose 
of the International Criminal Court is to ensure that serious crimes which 
concerns the international community must be punished.515 Therefore the 
International Criminal Court could not have intended that an individual who 
knowingly uses slave labour and whose primary purpose is to make profits should 
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go unpunished.516The majority of the post World War II cases and the ICTY cases 
requires that those who aid and abet merely have knowledge that they are 
assisting criminal activity.517 As such it is arguable that the proper mens rea test 
for aiding and abetting liability is the knowledge test.518 
 
O   Have The Officials of TNCs In Burma Satisfied the Actus Reus and 
Mens Rea  Requirement of Aiding And Abetting the Crime of  
Enslavement Under International Criminal Law in Burma? 
 
Looking at the requirements as laid down by the ICTY case of R v 
Furundzija the test as to whether the Actus Reus for aiding and abetting is 
satisfied  is a two fold test, in that the act of the aider and abettor must include 
either  practical assistance, encouragement or moral support.519 However either 
the practical assistance, encouragement or moral support must have a substantial 
effect which ultimately leads to the crime being committed.520 As such if the aider 
and abettor has given moral support but this does not have a substantial effect on 
the perpetration of the crime then the aider and abettor may not have satisfied the 
actus reus requirement.521  
In the case of the TNCs in Burma the question that needs to be asked is 
whether the TNCs in Burma have given practical assistance, encouragement or 
moral support and   has this lead to a substantial effect which has ultimately led to 
the crime of slave labour being committed in Burma? The TNCs have encouraged 
these abuses by the Junta by continuing to do business with the Junta for years.522 
The TNCs have assisted the military junta in the perpetration of these crimes by 
giving assistance in the form of continued business support for decades,523 
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employing security guards of the Junta regime to guard the pipelines which 
eventually leads to the perpetration of crimes such as slave labour.524  
  In Burma TNCs such as Total, Chevron and PTTETT have signed joined 
ventures with the Junta in Burma for the exploration and extraction of oil and gas 
in Burma.525 In furtherance of these joint venture programmes, at the initial stages 
of the project the TNCs do request the Junta to provide security for the 
pipelines.526 The TNCs have become business partners with the Junta even though 
the human rights situation in Burma such as the extensive use of forced labour has 
been condemned repeatedly by the United Nations.527 The TNCs by signing joint 
venture projects with the Junta in Burma and by working closely with the Junta in 
the extraction projects which involve the Junta army providing security along the 
pipelines528 would amount to the TNCs giving practical assistance, 
encouragement and moral support to the Junta.  
The next issue that needs to be considered is that whether the practical 
assistance, encouragement or moral support that has been given by the TNCs to 
the Junta has had a substantial effect on the perpetration of the crime, here the 
specific crime being the Crime Against Humanity of Slave labour. Where the 
TNCs in Burma are concerned when the TNCs  signed the Joint Venture with the 
Junta and  when the TNCs had requested for security to guard the pipelines,529 all 
these are a form of encouragement to the Junta which subsequently  had a  
substantial effect on  the commission of the crime  of slave labour.530 This is 
because as soon as the business deals were signed by the Junta and the TNCs this 
resulted in forced labour being used by the Junta for various works along the 
pipelines such as clearing the lands along the pipelines and building military 
barracks.531 
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The next issue that has to be addressed is that, has the officials of the TNCs 
in Burma satisfied the mens rea requirement for aiding and abetting the crime of 
slave labour. The proper test will be the knowledge test.532 Do the officials of the 
TNCs in Burma have the knowledge that the crime of slave labour is being 
committed in Burma?  
In 1995 approximately thirty six months after Unacol had acquired its 
interest in the Yadana project, Imle the Unacol President at a meeting with human 
rights groups had clearly acknowledged that he had knowledge about the human 
rights abuses that were occurring in the Yadana pipeline in Burma as he stated 
that:533 
People are threatening physical damage to the pipeline, if you threaten the pipeline 
there’s gonna be more military and that if forced labour goes hand and glove with 
the military yes there will be more forced labour.        
 
Unacol’s knowledge on the human rights situation in Burma generally and 
the use of forced labour in Burma especially along the Yadana pipeline was 
further enlightened when a consultant that was hired by Unacol John Hasseman 
had stated that:534 
 
Based on my three years of service in Burma, my continuous contacts in the region 
since then  and  my knowledge of the situation there, my conclusion is that 
egregious human rights violations have occurred, and are occurring now in Southern 
Burma. The most common are forced relocation without compensation of families 
from land near/along the pipeline route; forced labour to work on infrastructure 
projects supporting the pipeline and imprisonment and /or execution by the army of 
those opposing such actions. Unacol by seeming to have accepted the Myanmar 
Military’s version of events appears at best naïve and at worst a willing partner in 
the situation.  
 
The statements above indicate that officials of Unacol had knowledge about 
the crimes such as forced labour that was occurring in Burma and it is arguable 
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that TNCs and the officials of TNCs that are operating in Burma today such as 
Chevron,Total and PTTETT also have the requisite knowledge that the crime of 
slave labour is occurring in Burma.535 This can be deduced as violations of the 
law such as forced labour that occurs in Burma are not isolated incidents but it is a 
continuous series of violations and abuses which is known worldwide.536 
 
P CONCLUSION 
 
Based on the above analysis it can be concluded that the officials of TNCs 
in the Yadana project in Burma could be liable under International Criminal Law 
for being complicit by aiding and abetting the Junta in committing the crime 
against humanity of slave labour in Burma.  
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V AN  ASSESSMENT OF THE POTENTIAL  LIABILITY OF  THE 
OFFICIALS OF TRANSNATIONAL CORPORATIONS  IN BURMA 
FOR THE WAR CRIME OF PLUNDER UNDER INTERNATIONAL 
CRIMINAL LAW 
 
In this chapter it will be analyzed whether the war crime of plunder and 
pillage is being committed in Burma and whether the officials of TNCs in Burma 
could be liable under International Criminal law for being complicit with the 
Junta for committing the war crime of plunder. 
 
A The  Development of the Law  in Relation to the War Crime of Plunder. 
 
In the industrialists cases of IG Farben, Krupp and Flick which were dealt 
with in Chapter 3, the indictment against the industrialists for offences against 
property  the term plunder was used.537  However in the Hague Regulations the 
term that is used is pillage.538 In the ICTY case of Mucic it was stated that the 
traditional term of pillage denotes that some force or assault was involved when 
the act of pillage occurred.539 In the case of Flick the Tribunal stated that Flick 
had committed the crime of plunder when he had tempered with the contracts to 
ensure that his interests was protected and in this particular act of plunder 
committed by Flick no assault or force was involved.540 Here the term plunder and 
pillage will be used interchangeably. 
Plunder is a war crime.541 Historically during war the enemy could 
arbitrarily appropriate the property of the other party to the conflict.542 However 
the laws and customs of law have developed through the years and today 
International law has laid down limitations in the appropriation of public and 
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private property by the enemy during armed conflicts.543 Hague Regulations 1907 
is the regulation annexed to the Hague Convention of 1907 which deals with 
respecting the customs and laws of war on land.544  Article 28 of the Hague 
Regulations states “The pillage of a town or place even when taken by assault is 
prohibited”545 further “Pillage is formally forbidden”546 is stated in Article 47.547 
Article 47 refers to situations where the military has taken over a territory of the 
hostile state, in such a situation the military is prohibited from committing the act 
of pillage in the hostile state.548 Respect for private property is also provided 
under the four Geneva Conventions of 1949 where Article 18 which is contained 
in the Second Geneva Convention states that when there is a conflict the parties to 
the said conflict must ensure that the shipwrecked, wounded and sick is protected 
from pillage.549 Article 33 of Geneva Convention IV states that “Pillage is 
Prohibited”550 and the rule in Article 33 applies to protected persons during times 
of war that is the parties to the international conflict are prohibited from 
committing pillage against these protected persons even in times of war.551 
Common Article 3 of the Four Geneva Conventions was a breakthrough in the 
field of armed conflict as it covers situations involved in non international armed 
conflict which includes traditional civil wars and internal armed conflicts552 
Common Article 3 does not make a reference specifically to pillage.553 There are 
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two protocols additional to the Geneva Conventions of 1949 which were adopted 
in 1977.554 The Additional Protocol I to The Geneva Conventions of 1949 relates 
to the protection of victims in International Armed Conflicts 555 and The 
Additional Protocol II to The Geneva Conventions of 1949 provides for the 
protection of victims in non international armed conflicts.556 Article 4 (2) (g) 
contained in Additional Protocol II of The Geneva Conventions 1949 states that 
“pillage is prohibited”557 This Article is applicable against persons who are no 
longer taking part in the hostilities and who do not in a direct manner participate 
in the hostilities.558 For the applicability of this article on these persons it is 
irrelevant whether these persons have restricted liberty or non restricted liberty.559    
Burma had ratified the Four Geneva Conventions of 1949 in 1992.560 
However Burma has not ratified any of the additional Protocols of the Geneva 
Conventions of 1949.561  
B The Contemporary Law of Plunder. 
 
With the emergence of the International Criminal Court, the war crime of 
pillage was enshrined in the Rome Statute.562 Article 8 (1) of the Rome Statute 
states that “The Court shall have jurisdiction in respect of war crimes in particular 
when committed as part of a plan or policy or as part of a large-scale commission 
of such crimes.”563 The war crime of pillage is codified under Article 8 (2) (b) 
(xvi) and 8 (2) (e) (v).564 Pursuant to  Article 8 (2) (b) (xvi)  the crime of pillage is 
a war crime under International Criminal Law when there is an international 
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armed conflict and pursuant to Article 8 (2) (e) (v)   pillage is a war crime under 
International Criminal Law when there is a non International Armed Conflict.565 
Further Article 8 (2) (f) clarifies the nature of the armed conflict that should exist 
for the applicability of Article 8 (2) (e) (v).566 Article 8 (2) (f) states as follows:567 
Paragraph 2 (e) applies to armed conflicts not of an international character and thus 
does not apply to situations  of internal disturbances and tensions, such as riots, 
isolated  and sporadic acts of violence or other acts of a similar nature. It applies to 
armed conflicts that take place in the territory of a state when there is protracted 
armed conflict between governmental authorities and organized armed groups or 
between such groups. 
 
 C The  War Crime  of  Plunder   
 
Here it will be analyzed whether the crime of plunder is occurring in 
Burma. Plunder is a war crime.568 Therefore for the crime of plunder to take place 
in Burma there has to be an international armed conflict or a non international 
armed conflict occurring in that country.569  The first fact that has to be analyzed 
is that whether there is an armed conflict in Burma at all and if so, whether it is an 
international armed conflict or a non international armed conflict. 
 
D The Armed Conflict in Burma 
  
Since Burma obtained its independence in 1948 it has been in a state of 
almost continuous civil war.570 This is largely due to the fact that prior to 
independence at the request of Aung San the Pagalog Agreement was signed by 
the ethnic minorities in Burma to safeguard their interests in Burma.571 However 
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with the untimely demise of Aung San572 the minorities in Burma concerned that 
their interests contained in the Pagalog agreement will not be realized took up 
arms against other minorities and against the then government of Burma.573 The 
civil war that existed in 1948 in Burma still prevails in Burma today.574 The Junta 
in Burma sustains an army of more than 400,000.00 soldiers.575 The Junta’s army 
known as the Tatmadaw is one of the largest armies in South East Asia despite the 
fact that Burma has no external enemies.576  
In the jurisdiction appeal case concerning Jurisdiction in Prosecutor v Tadic, 
the Appeals Chamber explained the circumstances that would give rise to the 
existence of an armed conflict:577 
An armed conflict exists whenever there is a resort to armed forces between States 
or protracted armed violence between governmental authorities and organized 
armed groups or between such groups within a State.   
 
The Appeals Chamber went on further to state that:-578 
 
International Humanitarian Law applies from the initiation of such armed conflict 
and extends beyond the cessation of hostilities until a general conclusion of peace is 
reached; or in the case of internal conflicts, a peaceful settlement is achieved. Until 
that moment, international humanitarian law continues to apply in the whole 
territory of the warring States or in the case of armed conflicts, the whole territory 
under the control of a party whether or not actual combat takes place there.  
 
Applying the law stated in the Tadic case to the situation in Burma  this will 
mean that as many states in Burma such as the states of  Shan, Karen, and the 
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Pegu division is involved in armed conflict and as the soldiers from the state army 
that is the Tatmadaw are in these states and as no peaceful settlement has been 
reached between the state army and the armed groups, as such International 
Humanitarian Law will apply to these states in Burma  that is facing the armed 
conflict even if there is no actual combat  taking place in those territories.579  
In Burma many districts are still subject to armed conflict not of an 
international character.580 The armed conflict in Karen state and Shan state has 
intensified in recent years.581 In March 2007 the Junta Army and its ally 
Democratic Karen Buddhist Army (DKBA) had launched offensives against the 
armed wing of Karen National Union (KNU) that is the Karen National Liberation 
Army (KNLA) in Karen state.582The Junta and DKBA had also launched 
offensives in Papuan district which resulted in the reported deaths of three people 
and 400 villagers fled the scene of the conflict.583  Subsequent to this from April 
2007 the fighting between Junta army, DBKA and KNLA became intense in the 
districts of Toungoo, Nyaunglebin, Papun and Thaton.584 The armed forces of 
Junta and DBKA had targeted the KNLA’s 7th Brigade and as a result of this 
offensive 41 people were reported to be killed, therefore KNLA had no choice but 
to abandon its headquarters located in the north side of Myanwady.585 Fighting 
abated between July and November 2007 only to resume in November 2007 and 
Karen NGO’s had reported that throughout 2007 Karen villagers were abused by 
the Junta army and this fact was confirmed by the United Nations Report in 
2008.586 In 2008 the Junta and the DBKA resumed its offensive against KNU 
where the fighting between DKBA and KNLA intensified in November 2008 
which led to 500 Karen villagers seeking shelter in the Thai border.587 In 2009 the 
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Junta army started its operation in the areas held by the KNLA’s 5th Brigade.588 In 
June 2009 another major offensive was launched by DBKA into the Karen 
territory which resulted in the fall of several bases belonging to KNLA including 
KNLA’s 7th brigade headquarters base.589 In 2007 the reported casualties due to 
armed conflict was 407 and in 2008 the death toll due to armed conflict was 66.590 
To date the armed opposition has not conquered any territory in Burma as these 
armed groups are outweighed in numbers as the Junta army has about 450,000.00 
soldiers.591  
The Special Rapporteur in his report to the United Nations had made the 
following statement with regards to the situation in Karen state:592 
 
It has been reported that, in Karen State over 40,000 villagers have been internally 
displaced. At least 10 villagers in Karen state are said to have been killed and 
thousands rendered homeless owing to an increased army presence over the past 
months. According to reports in December 2007, there were 187 army battalions in 
Karen state, including the three districts,  with  at least 120 to 150  soldiers in each 
battalion. 
 
  The Special Rapporteur assigned to Burma had made the following 
statements on the point of armed conflict in Burma in his report to the United 
Nations General Assembly.593 He stated that “The majority of new  internal  
displacement  and forced migration  were concentrated  in North  East Karen State 
and adjacent areas of Pegu Division  still subject to armed conflict”594 In the same 
report he voiced his concern over military operation that was rampant in the 
ethnic areas  and stated that “the government and non state armed groups have the 
obligation under International Humanitarian Law to take appropriate measures to 
protect the civilian population against the effects of conflict.”595 In March 2010 
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the Special Rapporteur to Burma had also stated in his report that armed conflict 
was raging in the Shan state. In his report he stated that:596 
 
Battles between Government forces and ethnic groups in Shan State in August 2009 
and along the Thai border region in June 2009 have raised serious concerns about 
security both inside Myanmar and its spill over effects in neighbouring countries. As 
many as 37,000 people have fled into Nansen county in China to flee fighting 
between Myanmar Government troops and Kokang fighters. 
 
As observed by the Special Rapporteur Eastern Burma is subject to intense 
armed conflict and the Shan state and the Karen state are in Eastern Burma.597 It is 
important to note that the Yadana and Yetagun pipelines passes through Eastern 
Burma.598 The Yadana and Yetagun pipelines are built in connection with the 
Yadana and Yetagun projects which is one of the first and biggest joint venture 
agreement entered into by the Junta and the various TNCs in Burma.599 Before the 
Yadana pipeline was constructed a few routes were available to the Junta to 
construct the pipelines, however the Junta chose the pipeline route that cuts across 
the area where the Karen and Mon minorities live in Burma.600 This route gave 
the Junta an excuse and a subsidised means to keep the minorities under the 
control of the Junta and its army.601 Total has been accused of assisting the 
military in its fights against the ethnic minority rebels in the Tennaserim division 
in Eastern Burma through which the pipelines passes.602 Further Total has also 
been accused of loaning helicopters and pilots to the Junta but it has denied these 
facts however sources within the company confirmed that the allegations were 
true.603  
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Based on the above facts, the ICTY case law on the issue of armed conflict 
and the Reports of the Special Rapporteur to Burma it can be concluded that there 
is a non international armed conflict that is occurring in Burma. 
 
 E The Crime of Plunder in Burma? 
 
The next issue that will be analyzed is whether the war crime of pillage is 
occurring in Burma.  For the purpose of this analysis the elements of pillage 
found in Article 8 (2) (e) (v) will be used.604 Article 9 of the  Rome Statute of the 
International Criminal Court states that the elements of the crime can assist the 
court in interpreting  and applying war crimes, crimes against humanity and  
Genocide, however the elements of the crimes does not have a binding effect on 
the judges.605   
 
F  Elements of the War Crime Of Pillage under Article 8 (2) ( e ) ( 
v) of the International Criminal Court . 
   
The elements of war crimes for the war crime of pillage is as follows:606 
 
1.  The Perpetrator  appropriated certain property 
2.  The Perpetrator  intended  to deprive the owner of the property and to appropriate it 
for personal use 
3.  The appropriation was without the consent of the owner 
4.  The conduct took place  in the context  of and was associated with an armed conflict 
not of an international character 
5.  The Perpetrator  was aware  of factual circumstances  that established the existence 
of an armed conflict  
 
In dealing with the first element the argument here is that the Perpetrator in 
Burma that is the Junta has appropriated property from the people.607 The first 
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appropriation involves the Junta confiscating lands that belong to the people 
without paying the people any compensation.608  The Special Rapporteur to 
Burma in 2008 had documented some of the events that is taking place in Burma 
which involves arbitrary land confiscation and armed conflict in various states in 
Burma.609 In the report submitted to the United Nations he had stated that:610 
 
Para 64 The Special Rapporteur notes the increasing recognition among human 
rights, humanitarian and development groups of the need to document issues related 
to land and natural resource management in Myanmar. Arbitrary land confiscations 
throughout the country are another illustration of the culture of impunity prevailing 
in Myanmar. While the Government claims that land is “State owned property”, on 
the basis of  the Land Nationalization Act of 26 October 1953 conferring land 
ownership on the State, these  confiscations appear to have several aims, including 
relocating civilian population deemed to be sympathetic to the armed opposition;  
anchoring a military presence in disputed areas; and  opening the way for 
infrastructure development projects.  
Land confiscation is rampant in Burma where the people’s land are 
confiscated and this leads to internal displacement and forced migration.611 In the 
said report to the United Nations the Special Rapporteur had stated that “the 
internal displacement and forced migration were concentrated in north-east Karen 
state and adjacent areas of Pegu division, still subject to armed conflict.”612 
Further in his report he had also noted that “protection from land confiscation 
depends on settlement of the conflicts that have wracked the country for more 
than half a century.”613    
The second form of appropriation of property involves the exploitation of 
natural resources within the land of Burma.614 It is arguable that when the natural 
resources in a country is exploited to a large extent without benefitting the people 
of the country  this act of exploitation done by the Junta can also be termed as 
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appropriating property. The  Special Rapporteur  had in his report to the United 
Nations given a statement in relation to projects involving the extraction of 
natural resources in  Burma, where these projects  benefits the foreign companies 
and the Junta government but has a negative impact on the country.615 In his 
report it was stated that:616 
 
The extraction of natural   resources, notably offshore gas, is providing various 
interest groups including the military and foreign companies, with business 
opportunities. Economic concessions, including some for logging and mining, have 
been granted. This policy has led to numerous forced evictions, relocations and 
resettlements, especially in rural areas but also in urban areas, particularly in 
connection with the move of the capital from Yangon to Nay Pyi Taw. 
 
The current Special Rapporteur to Burma in his report to the United Nations 
in 2010 had also stated that:617 
 
The alarming depletion of natural resources in Myanmar is of concern as is the 
relationship between the extractive industries and a vast array of human rights 
violations. In Myanmar the mining of gold, gemstones, copper and other plentiful 
mineral resources has been linked to land confiscation, forced labour and violations 
of the right to a healthy environment and the right to water. 
 
This unlawful appropriation of property by the Tatmadaw soldiers occurs in 
line with the developmental projects that takes place in Burma.618  In the reports 
to the United Nations such incidents are recorded as follows:619 
 
The Projects are being implemented under an agreement signed in late 2006 with the 
State- owned China Power Investment Corporation. During construction, a number 
of human rights abuses in the local areas has been reported following the arrival of 
the Light Infantry Battalion 121. The army is reportedly forcing villagers to pave the 
                                                 
615 See HRC Resolution 5/1 above n 261, Para 66 
616 Ibid 
617 Report on HRC  Resolution 10/27, above n 3, Para 111 
618 Report on HRC Resolution 5/1 above n 261, Para 65 
619 Ibid  
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routes and is extorting money from local merchants, taking materials from shops 
and farms without paying. 
 
Based on the above it can be concluded that the first element that is the 
perpetrator appropriating certain property is satisfied. 
With regards to the second element there are two factors that need to be 
satisfied, firstly that the perpetrator intended to deprive the owner of the property 
and second the property was appropriated for personal use.620 In the situation in 
Burma in committing the act of confiscating the land, in severe exploitation of 
natural resources and taking properties such as money from the villagers; the 
Junta and the Tatmadaw soldiers do have the intent to deprive the owner of the 
property.621 This is clear as the villagers are not compensated by the Junta 
government when their properties are confiscated.622 Further the Tatmadaw that 
steals the properties belonging to the villagers do not return those properties to the 
owners.623  The term personal use here should not be construed restrictively and 
should not be equated with individual use, as to do so may defeat the purpose 
behind the reason the element was added in as an element of the crime.   When 
the Junta uses the proceeds of the plunder for the upkeep of its army this could 
also come under the ambit of personal use of the Junta as the army is under the 
exclusive control of the Junta and benefits the Junta and is used by the Junta to 
accomplish its purposes.624 Therefore if the proceeds of plunder is used by the 
Junta to upkeep the army then this can be construed to mean that it is being used 
by the Junta for its personal use. As such it is arguable that this element is 
satisfied as these properties were appropriated for the personal use of the Junta .  
In relation to the third element in Burma when lands are arbitrarily 
confiscated from the people in Burma these people do not consent to the 
Tatmadaw taking their lands but are forced to surrender their lands to the 
                                                 
620 See Rome Statute above n 34, art 8 (2) (e) (v) 
621 See HRC Resolution 5/1, above n 261, Para 64, 65,66.   
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Tatmadaw.625 The consent is also not in existence when the soldiers appropriate 
certain property from the people.626 Further when the Junta signs project deals 
with foreign companies for the extraction of natural resources, the people are not 
even informed that such projects are going to take place in their town or village as 
such it is clear that in this situation as well consent was not obtained from the 
people.627       
The fourth element states that “the conduct took place in the context of and 
was associated with an armed conflict not of an international character.”628   
Two factors need to be fulfilled to satisfy the fourth element that is firstly 
there must be an armed conflict and the second factor is that the nexus between 
the conduct of appropriating the property and the armed conflict must be 
established.629 To satisfy the fourth element it has to be proved that the conduct 
that is the appropriation of the property took place in the context of and was 
associated with armed conflict not of an international character.630    
The existence of an armed conflict has been proven above as such the next 
element that has to be proved is the nexus between the appropriation and the 
armed conflict. 
 
G The Nexus Between the Crime and the Armed Conflict. 
 
A link has to be established between the criminal act and the armed 
conflict.631 There may be situations where certain crimes in a territory may take 
place when there is fighting during an armed conflict.632 When this happens the 
offence committed would be a violation under International humanitarian Law.633 
However such a direct link between the crimes and armed conflict is not required 
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in all situations.634 In the Appeals Chamber in Tadic in stating the courts view on 
the nexus requirement between the crime and the armed conflict the court had 
stated that “it is sufficient that the alleged crimes were closely related to the 
hostilities occurring in other parts of the territories controlled by the parties to the 
conflict.”635 This would mean that for International Humanitarian Law to apply 
there need not be actual combat or hostilities in the certain state or territory.636 
Further it is also not a requirement that at the time the offence is committed in a 
certain territory,  actual armed conflict should be taking place in that exact period 
of time in that territory.637 Applying this reasoning by the Trials Chamber in the 
case of Mucic and Tadic to the situation in Burma even in situations where the 
three acts of appropriation of property that takes place in Burma does not happen 
at the exact same time during the armed conflict that is taking place in those 
territories, International Humanitarian Law would still apply to the situation 
existing in many states in Burma such as in the states of Karen and Shan in 
Eastern Burma.638 As such if it can be proved that the crimes such as arbitrary 
confiscation of land, appropriation of money and other valuables and the 
exploitation of natural resources were connected to the hostilities taking place in 
other parts of the territory which is controlled  by parties involved  in the conflict 
then   International Humanitarian Law will become operative in those  
territories.639 
In Burma land is arbitrarily confiscated in many states in Burma which 
includes the state of Shan.640 Armed conflict in Burma occurs in Eastern Burma in 
the states of Shan and Karen and the armed conflicts in these States are between 
the Burma State Army, the Karen Liberation Army and the Shan state army and 
the Kokang fighters.641 Land confiscations in Burma occurs in many other 
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territories in Burma and these territories are under the power of one of the parties 
to the conflict that is the Junta army known as the Tatmadaw.642  As such here the 
nexus required between the crime and the armed conflict is met.  
The exploitation of natural resources which can amount to appropriation of 
property is done in many territories in Burma and one of the largest exploitation 
of natural resources in Burma is done through the creation of the Yadana and 
Yetagun pipelines which passes through the Tennasserim division and Eastern 
Burma.643 The Shan state and Karen state are in Eastern Burma and as stated 
above the Shan state and Karen state are territories in Burma which are subject to 
the armed conflict.644 The Tennasserim division is also an area prone to armed 
conflict.645 As such here too the nexus between the armed conflict and the 
purported crime of appropriation of natural resources is established. 
The crime of appropriating money and other valuables from the farm and 
the villagers in Burma, are committed by the Battalion belonging to a party to the 
conflict that is the state army of Burma,commonly known as the Tatmadaw which 
is present at the villages when these crime occurs.646 As such it can be said that 
for this kind of appropriation of property as well the nexus between the crime and 
armed conflict is established.         
The Appeals Chamber in the case of Prosecutor v Kunarac shed more light 
on the issue of the nexus between the commission of the crime and the armed 
conflict.647  The Appeals Chamber in Prosecutor v Kunarac gave the same 
definition to armed conflict as in the case of Tadic.648 On the issue of the nexus 
between the armed conflict and the crime the Appeals Chamber stated that:649 
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There is no necessary correlation between the area where the actual fighting is 
taking place and the geographical reach of the laws of war. The laws of war apply in 
the whole territory of the warring states, or in the case of internal armed conflicts, 
the whole territory under the control of a party to the conflict, whether or not actual 
combat takes place there, and continue to apply until a general conclusion of peace 
or, in the case of internal armed conflict until a peaceful settlement is achieved. A 
violation of laws may therefore occur at a time when and in a place where no 
fighting is actually taking place. As indicated by the Trial Chamber, the requirement 
that the acts of the accused must be closely related to the armed conflict would not 
be negated if the crimes were temporarily and geographically remote from the actual 
fighting .It would be sufficient, for instance, for the purpose of this requirement , 
that the alleged crimes were closely related to hostilities occurring in other parts of 
the territories controlled by the parties to the conflict.  
The Appellants’ proposition that the laws of war only prohibit those acts which are 
specific to an actual wartime situation is not right. The laws of war may frequently 
encompass acts which though they are not committed in the theatre of conflict, are 
substantially related to it. 
 
The Appellants in this case had argued that the armed conflict only existed 
in an area known as Foca and that they had taken part in the armed conflict in 
Foca.650The Appellants also argued that the armed conflict did not exist in the 
neighbouring municipalities.651 In response to this argument the Appeals Chamber 
in the case of Kunarac stated that:652 
 
The Appeals Chamber notes that the municipalities of Ga-ko and Kalinovik are 
contiguous and neighboring municipalities of Foca. Furthermore the Appeals 
Chamber considers that the Prosecutor did not have to prove that there was armed 
conflict in each and every square inch of the general area. The state of armed 
conflict is not limited to the areas of actual military combat but exists across the 
entire territory under the control of the warring parties.  
The Appeals Chamber does not accept the Appellants; contention that the laws of 
war are limited to those acts which could only be committed in actual combat. 
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Instead, it is sufficient for an act to be shown to have been closely related to the 
armed conflict, as the Trial Chamber correctly found. 
 
Applying this precedent to the situation that is prevalent in Burma the laws 
of war would apply to many territories in Burma such as the territory of Shan, 
Karen and the Tennasserim division where all these states and territories are in 
Eastern Burma.653  As such in Burma even if actual combat is not taking place in 
that certain territory in Eastern Burma the laws of war would still be applicable in 
Eastern Burma as the Junta Army in Burma, is still engaged in intense armed 
conflict in Shan State with the Kokang fighters.654  
The Appeals Chamber in the case of Kunarac also stated that it is not 
necessary to prove a causal link between the crime committed and the armed 
conflict, but the armed conflict must have played a vital role in the ability of the 
perpetrator to commit the crime.655 Applying this point to the situation in Burma 
the appropriation of property which includes the appropriation of lands, the 
peoples valuables and possession such as money and the natural resources taken 
from within the land of Burma, these appropriation will not happen, if there was  
no armed conflict in Burma.656 Due to the armed conflict in Burma many of the 
people of Burma have been reduced to marginal states of life where about 1 
million people in Burma are displaced and 500,000.00 of these people have been 
displaced in Eastern Burma.657 When the people of Burma are displaced, 
homeless and weakened politically, and challenged economically and socially due 
to the armed conflict in Burma this paves the way for the Junta army to commit 
these crimes of appropriation of property in various forms.658 
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A five tier factor test was also used by the Appeals Chamber in Kunarac to 
determine the issue as to whether the commission of a crime is related to the 
armed conflict.659 The five tier factor test would involve the following factors:660 
 
The fact that the perpetrator is a combatant, the fact that the victim is not a 
combatant, the fact that the victim is a member of the opposing party; the fact that 
the act may be said to serve the ultimate goal of a military campaign; and the fact 
that the crime is committed as part of or in the context of the perpetrator’s official 
duties. 
 
Applying this five tier factor test to the situation in Burma, in regards to the 
first factor the perpetrator in relation to the confiscation of the people’s  land and 
appropriation of the people’s valuable, is the Junta army  and the Junta’s soldiers 
known as the Tatmadaw is the perpetrator and the  combatant.661 The second 
factor is fulfilled as the people of Burma who lose their land, belongings and 
natural resources are the victims of these crimes and they are non combatants.662 
The people in Eastern Burma and other territories could qualify as members “of 
the opposing party”663 as the people in Shan and Karen and in many other 
territories in Burma are not members of the Junta army as they could be members 
of an opposing group such as the Shan State Army,  as such this factor is 
fulfilled.664 The fourth factor is fulfilled as when the Tatmadaw arbitrarily 
confiscates the lands belonging to the people, the people’s belongings and when 
natural resources is exploited665 without benefiting the citizens of the country666 
all these acts are engineered by the Junta to ensure that the majority of the citizens 
in Burma are economically marginalized and are unable to oppose the Junta and 
this serves the main aim of the military campaign of the Junta that is to stay in 
                                                 
659 Prosecutor v Kunarac above n 326, para 59 
660 Ibid 
661 See HRC Resolution 5/1 above n 261,para 64, para 65  
662 See HRC Resolution 5/1 above n 261, Para 65.The people in Burma whose properties are taken 
by the Junta and Tatmadaw are the villagers in states such as Shan and Karen and they are not 
combatants.    
663 Prosecutor v Kunarac above n 326, para 59 
664 See HRC Resolution 5/1, above n 261, para 64 
665 Ibid para 64, para 65, para 66 
666 The Junta government spends only 0.5% of its Gross Domestic Product on health.  
  
 96
power.667 The fifth factor is also fulfilled as when the Junta army carries out these 
acts of appropriation of property stated above these acts are carried out by the 
army against the people of Burma under the order of the Junta as such these acts 
are committed by the soldiers of the junta as part of their duties.668 Based on the 
above analysis it can be said that in Burma the nexus between the crime 
committed and the armed conflict is established. 
The fifth element of the war crime of pillage under the Rome Statute is that 
“The perpetrator was aware of the factual circumstances that established the 
existence of an armed conflict.”669 With regards to this element it is clear that the 
Tatmadaw is aware that the Junta has assigned its soldiers the Tatmadaw to attack 
and destroy these opposition armed forces in Burma so as to ensure that the Junta 
is at the helm of the political situation and economic situation in Burma.670 As 
such it is arguable that this element is also fulfilled.  Based on all the analysis and 
arguments above it can be concluded that the war crime of pillage is occurring in 
Burma. Article 8 (1) of the Rome Statute states  that the ICC will have jurisdiction 
over war crimes when the crime is committed  as a policy or plan or such crimes 
are committed at a large scale.671 In Burma the crime of plunder is committed at a 
large scale as illustrated above therefore the ICC will have jurisdiction over the 
war crime of plunder.672  
H The  Contemporary Case Laws on Pillage 
 In the case of P v Kunarac the Appeals Chamber had stated that war crimes 
are not stagnant. The Chamber stated :673 
The determination of what constitutes a war crime is therefore dependant on the 
development of the laws and customs of war at the time when an act charged in an 
indictment was committed. As was once noted, the laws of war “are not static, but 
by continual adaptation follow the needs of a changing world.”    
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In the light of this statement some contemporary cases dealing with the 
issue of plunder will be analyzed and the principles of these cases will be applied 
to the situation that is prevalent in Burma.  
In the ICTY Trial Chamber of Prosecutor  v  Mucic and Delic  the 
defendants were charged under count  49 for the offence of  plunder committed at 
the Celebici camp.674 The paraphrased indictment read “The plunder of money, 
watches and other valuable property belonging to persons detained at the Celebici 
camp between May and September 1992.”675    
The Prosecution in this case tendered evidence that at the Celebici camp 
many of the prisoners had lost their personal items such as watches, jewellery 
such as rings and money to the perpetrators of this crime and as such the crime of 
Plunder was committed under Article 3 (e) of the Statute.676 The defence argued 
that the acts that the accused were alleged to have committed did not constitute a 
violation that was serious under international humanitarian law and flowing from 
this fact the Prosecution in this case did not possess the requisite subject matter 
jurisdiction over the alleged offence of plunder677 pertaining to Article 1 of the 
Statute which states that :678 
 
The International Tribunal shall have the power to prosecute persons responsible for 
serious violations of international humanitarian law committed in the territory of the 
former Yugoslavia since 1991 in accordance with the provisions of the present 
statute.  
 
The defence in making its argument relied on the Appeals Chamber 
Jurisdiction decision in Tadic which had stated that:679 
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The violation must be “serious”, that is to say it must constitute a breach of a rule 
protecting important values, and the breach must involve grave consequences for the 
victim. Thus, for instance the fact  of a combatant  simply appropriating a loaf of 
bread in an occupied village would not amount to a “serious”  violation  of 
international law” although  it may be regarded  as falling   foul  of the basic 
principle laid down in Article 46 paragraph 1 of the Hague Regulations (and the 
corresponding rule of customary  international law) whereby private property  must 
be respected by an army occupying  an enemy territory. 
 
The Trials Chamber in the Mucic case  held that it agreed with the Tadic 
Appeals Chamber Jurisdiction decision that the  violation under International 
Humanitarian law to be considered serious under the Article 1 of the Statute two 
elements has to be satisfied , the first element is that the crime committed must 
constitute “a  breach  of a rule protecting important values”680  and the second 
element is that it must involve  “grave consequences to the victim.”681 The Trial 
Chamber reasoned that the commission of the crime did  involve “a breach of a 
rule protecting important values”682 however since the value of the property 
appropriated were insignificant it did not constitute  “grave consequences  to the 
victim”683 As such the trial chamber dismissed count  49, and  the accused  Mucic 
and Delic were acquitted of the crime of plunder.684       
Applying the ratio of this case to the situation in Burma the appropriation of 
property such as the land from the people685 would amount to a serious violation 
under International Humanitarian Law and it will fulfil the two elements in the 
Tadic case that is firstly it is “a breach of a rule protecting important values.”686 
When the lands of the people are arbitrarily confiscated this would mean that the 
victims would lose their homes and their livelihood and the majority of the 
villagers in Burma are heavily dependent on their lands to make a living.687 This 
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would mean that there are “grave consequences to the victim.”688 As such it is 
arguable that in such a situation in Burma the war crime of plunder could be 
deemed to have been committed. 
However when the soldiers of the Junta in Burma steals money and other 
valuables from the villagers689 this could amount to the crime of plunder if the 
two elements that were stated in the case of  Tadic is satisfied.690 The 
appropriation of  property constituting of money and other valuables would 
amount to “a breach of a rule protecting important values”691 however in regards 
to whether  the second element is fulfilled  this will depend on whether the 
properties that were stolen from the villagers had caused “grave consequences to 
the victim”692 The Tadic case which was followed by the Trials Chamber in the 
Mucic held that as the property that were appropriated were of insignificant value 
as such this did not amount to “grave consequences to the victim”693 As such in 
the situation in Burma where the properties that were taken from the villagers, the 
value of the property would determine whether the second element is fulfilled, for 
instance if the properties taken by the soldiers involved huge sums of money this 
would  amount to “grave consequences to the victim”694 as such the second 
element is fulfilled  and the crime of plunder would have been committed. 
However if  the properties that were taken were items of  insignificant value  such 
as  old watches this would not constitute a “grave consequence to the victims”695  
and as such the crime of plunder would be deemed  not to have been committed.     
In the Trials Chamber of Blaskic, the accused was charged for the crime of 
plunder of buildings, private businesses, private property, dwellings and livestock 
all of which belonged to the Bosnian Muslims.696 In ascertaining whether Blaskic 
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had committed the war crime of plunder the Trial Chamber made the following 
statement:697 
 
The prohibition of the wanton appropriation of enemy public or private property 
extends to both isolated acts of plunder for private interest and to the organized 
seizure of property undertaken within the framework of a systematic economic 
exploitation of occupied territory. Plunder should be understood to embrace all 
forms of unlawful appropriation of property in armed conflict for which individual 
criminal responsibility attaches under international law, including those acts 
traditionally described as pillage. 
 
The Trials Chamber found Blaskic guilty of the war crime of plunder.698 In 
the case of Blaskic the accused was charged for the destruction of inter alia 
dwellings and private property. 699  This was a more obvious case of plunder as 
compared to the case of Mucic which involved the appropriation of private 
property of insignificant value.700 
Applying the principles that Trials Chamber used to find Blaskic guilty to 
the situation in Burma  it  is arguable that in Burma when the  soldiers of the Junta 
in Burma arbitrarily confiscates the land of the people701 this would amount to  
plunder as these acts will amount to “unlawful appropriation of property.”702 
Further since the arbitrary confiscation of  land that happens in Burma are not 
isolated incidents  but are rampant in many territories that is controlled by the 
Junta703 one of the parties to the armed conflict in  Burma as such this kind of 
large scale of  appropriation of property would  tantamount  to plunder.704  
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In the Appeals Chamber in Blaskic the verdict of guilt on the accused for 
the war crime of plunder was sustained.705The Appeals Chamber in Prosecutor v 
Blaskic had also stated that many Trial Chambers had also considered that when 
properties are destroyed this may tantamount to “Persecutions as a crime against 
humanity”706 In this respect  the Appeals Chamber in Blaskic also discussed the 
case of Prosecutor v Kupreskic.707 In the case of Prosecutor v Kupreskic the Trial 
Chamber considered that the destruction of property could constitute persecution 
depending on the kind of property that was being destroyed.708 The criteria is that 
the property that is destroyed must effect the victim to a severe degree.709 As such 
if the destruction of property had effected the victim to a severe degree then the 
crime against humanity would have been committed however if the destruction of 
property did not effect the victim to a severe degree then even if the act of 
destruction of property was done on discriminatory grounds this would not 
amount to crime against humanity.710 In the case of Kupreskic the property that 
were destroyed were the homes of the people and the destruction of these homes 
was actually destroying the livelihood of a certain population and as such it had 
the same consequences that forced transfer or relocation as such the acts 
constituted a breach of fundamental human rights and if the acts was performed 
on discriminatory grounds this would amount to persecution. 711 
In Burma following the ratio in the case of Kupreskic  it is arguable that 
when the arbitrary confiscation of land occurs the people are left without a home 
and  lands  and this actually does destroy the livelihood of the people in Burma as 
the majority of them rely on their lands for their livelihood,712 as such this will 
tantamount to a  breach of  basic human rights and since these acts are performed 
on discriminatory grounds as only the lands of the minorities who are also the 
enemies involved in the armed conflict in Junta such as such as the lands of the  
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Shans are confiscated,713 as  such it is arguable that the crime of persecution is 
taking place in Burma. However it is important to note that when pillage is 
employed to support the charge of persecution then it could be charged as a crime 
against humanity.714 However pillage by itself is a crime based on issues relating 
to property and therefore cannot be classified as a Crime Against Humanity.715   
The International Criminal Justice case of Democratic Republic Of Congo v 
Uganda had stretched the ambit of the war crime of plunder to also include the 
exploitation of natural resources.716 In this case the ICJ had to decide whether the 
soldiers and officers of Uganda People’s Defence Force (UPDF) had committed 
plunder, looting and exploitation on the natural resources in DRC.717 As such the 
court in this case had to consider the point as to whether the failure of Uganda to 
put a stop to the looting, plunder and exploitation of the natural resources in DRC 
by the soldiers and officers of UPDF would amount to Uganda breaching one of 
its international  obligations. 718 
The DRC contended that “Uganda’s actions was a violation of the “principle 
of DRC’s sovereignty over its natural resources.”719 The court noted that the 
principle of sovereignty of natural resources  was a principle of  Customary 
International Law  and this principle could be found in the General Assembly 
Resolution 1803 (XVII) of 14 December 1962 , the contents of which was further 
explained in the Declaration on the Establishment of a  New  International 
Economic Order (General Assembly Resolution 3201(S.VI) of 1 May 1974) and 
the Charter of Economic Rights and Duties of  States (General Assembly 
resolution  3281(XXIX) of 12 December 1974).720 Although the court recognized 
                                                 
713 See Voravit, above n 640    
714 See  Michael Mcgregor “Regarding State Owned Resources or in the alternative, resources in 
which the state has the primary or superior interest-would exploitation of such resources 
constitute pillage as that term is defined in international criminal law?And would such a conduct 
be a crime against humanity as it is a state owned resource , or a resource in which the state has 
the primary or superior interest? ”  (Memorandum For The Office Of The Prosecutor Special 
Court Of  Sierra Leone) 34 
715 Ibid 
716 See Democratic Republic Of the Congo  (DRC)  v  Uganda  (Judgment) (19 December 2005) 
(ICJ) 
717 DRC v Uganda above n 434 Para 234 
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that this was an important principle however the court could not uphold “the 
contention of the DRC that Uganda violated the principle of DRC’s sovereignty 
over its natural resources”.721 The reason for this was because this principle was 
not applicable to the situation in the present case where the looting, pillage and 
exploitation of natural resources is done by “members of the army of a State 
militarily intervening in another State.” 722      
In this case the court had considered that it has a ample evidence which was 
persuasive and credible which had led the court to come to the conclusion that 
that high ranking officers and soldiers of the UPDF were involved in the “looting, 
plundering and exploitation” of DRC’s natural resources and that the military 
authority had failed to take any action to put an end to the looting, plundering and 
exploitation of the natural resources in DRC .723 
Based on the facts on this case the court reasoned that whenever the UPDF 
had committed the acts of looting, plunder and exploitation of the natural 
resources of the DRC this constituted a violation of jus bello which prohibits the 
commission of such acts by foreign armies in the territory in which it is present.724  
The court further noted that in these kinds of situations regard should be given to 
Article 47 of the Hague Regulations of 1907 and Article 53 of the Fourth Geneva 
Convention of 1949 where by virtue of both these Articles pillage is prohibited.725   
On the issue of plunder, looting and exploitation of natural resources of 
DRC by Uganda the Court held that the acts of looting, plunder and exploitation 
committed by the soldiers and officers of the DRC had led the court to come to 
the conclusion that Uganda was responsible for these acts as these unlawful acts 
were committed by members of the Uganda’s armed forces.726 The Court stated  
that  based  on  the evidence it was proved that  Uganda  had breached  its 
obligations  as an occupying power  in the district of  Ituri.727  
                                                 
721 Ibid 
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Uganda’s argument that that the exploitation of the DRC’s natural resources 
in DRC by the soldiers and officials of Uganda had benefited the local population 
of DRC was not accepted as there was lack of evidence to substantiate this 
explanation although the court noted that such an action was permitted under 
International Humanitarian Law.728 
The Court concluded that Uganda had failed to comply with its international 
obligation under Article 43 of Hague Regulations of 1907 as an occupying power 
in Ituri.729 As such Uganda was internationally responsible for the acts of looting, 
plunder and exploitation of the natural resources of DRC committed by members 
of UPDF in the territory of DRC.730 The court further concluded that these acts 
committed by Uganda had resulted in the injury of the territory of DRC and to its 
people.731 Accordingly Uganda had an obligation to make reparation.732  
The case of DRC v Uganda is legally significant in three aspects. Firstly, 
this case stands for the proposition that when the natural resources of a state  is  
illegally exploited  by members of  the army of a state  military  this  could  give 
rise to a breach of international obligation under Article  43 of Hague Regulations 
and as such the accused could be held for the crime of plunder.733  
Secondly this case has widened the traditional scope of   properties which 
were regarded under the law as subject to the act of plunder.  The crime of plunder 
traditionally involved the appropriation of public and private properties.734 The 
industrialists at Nuremberg were convicted for the plunder of properties such as 
factories.735 The ICTY case of Mucic involved the plunder of   personal items 
such as money and watches,736 the case of Blaskic involved the plunder of   inter 
alia dwellings and buildings.737 As such the case of DRC v Uganda seems to 
move away from the traditional concept and ideas attached to the offence of 
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plunder and  states the proposition that even the natural resources of a country 
could be plundered.     
 Thirdly  this case stands for proposition that a State’s claims of the 
principle of  sovereignty  over it’s natural resources  will not  be applicable when 
the members of the army of a state has militarily intervened in that state.738 
In applying the principles of law in the case of DRC v Uganda to the 
situation in Burma, it is clear that firstly there are some differences between the 
situation in both the countries. In DRC v Uganda it was the occupying military 
force of Uganda (UDBF) which were indicted and found guilty of plundering the 
natural resources in DRC.739 As such in relation to Burma the issue that arises is 
can a ruling government of a country   the Junta be held to be liable for the crime 
of plunder for the exploitation of the country’s natural resources. To answer this 
question the point that has to be clarified is that when the exploitation of state 
owned natural resources occurs is this a violation of the laws of war.  
Hague IV states “pillage is prohibited” but provisions of Hague IV only 
applies to conflicts which are international in nature.740 The Geneva (IV) 
Conventions also applies only to international conflicts.741Burma has ratified the 
IV Geneva Convention.742 Additional Protocol II of the IV Geneva Conventions 
and Common Article III apply to situations that are facing conflicts that are 
internal.743 Burma has not ratified Additional Protocol II of the IV Geneva 
Conventions.744 Article 33 of Geneva IV states:-745 
 
                                                 
738 See DRC v Uganda above n 716, Para 244 
739 See DRC v Uganda above n 716, para 250 
740 See Convention (IV) respecting the laws and Customs of War on Land and its 
annex:Regulations concerning the Laws and Customs of War on the Land. The Hague, 1907 
above n 184  
741 See Convention (IV) relative to the Protection of Civilian Persons in Time of War.Geneva, 12 
August 1949 ,above n 278 
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743 See Protocol Additional to the Geneva Conventions of 12 August 1949,and relating to the 
Protection of Victims of Non-International Armed Conflicts (Protocol II ) above n 556, Also see 
Convention (III) relative to the Treatment of  Prisoners of War.Geneva, 12 August 1949     
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The prohibition of pillage is applicable to the territory of a party to the conflict as 
well as to occupied territories. It guarantees all types of property, whether they 
belong to private persons or to communities or the state.  On the other hand it leaves 
intact the right of requisition or seizure. 
 
Where the issue of requisition is concerned it is a general rule that the 
occupying power must ensure that the needs of the civilian population is taken 
into account.746 Further Article 147 of the Geneva Conventions states that the 
“extensive appropriation of property not justified by military necessity is a grave 
breach of the Convention.”747 Article 64 of Geneva Convention IV states that:-748 
 
The Penal laws of the occupied territory shall remain in force, with the exception 
that they may be repealed or suspended by the occupying power in cases where they 
constitute a threat to its security or an obstacle to the application of the present 
convention 
 
If   Article 33 and 64 of the Geneva Convention IV are read together it 
would seem that maintaining the property rights and ensuring it is protected 
before the occupation,   is one way of ensuring that the exploitation of state 
owned resources will not take place but it will be regulated.749 
Applying the above provisions to the situation in Burma and to the issue of 
the natural resources in Burma it can be deduced that even if   the natural 
resources is the property of the state of Burma but based on Article 33 of the 
Fourth Geneva Convention which Burma has ratified, pillage is prohibited and 
this prohibition extends to parties to the conflict.750  However Article 33 is silent 
on the act of requisition and seizure  which means the Junta could requisition the 
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natural resources but this must be done  in line with  the general rule which 
requires that the needs of the civilian population is taken into account.751  
When the Junta enters into Joint venture agreements with the TNCs for 
extraction of natural resources the Junta and the TNCs obtains monetary benefits 
however the Junta spends only a very minimal sum of its profits for the people 
which would mean that the needs of the civilian population are not met.752 It is 
also arguable that Burma has exploited its natural resources as the exploitation of 
the natural resources by the Junta far outweighs the needs of its people and the 
peoples’ needs are not met.753 As such it is arguable that the Junta in Burma has 
breached Article 147 of the Geneva Convention as they have appropriated 
property that is not justified by military necessity.  
A state that exploits the resources of another State could be guilty of pillage 
as in the case of DRC v Uganda the armed forces of Uganda exploited the natural 
resources of DRC.754 However the situation in Burma involves a State exploiting 
its own resources without any benefit to the great majority of the people in the 
State.755 The natural resources of a State rightfully belongs to the State and as 
such a State cannot commit plunder on what already belongs to the State.756 States 
are of course at liberty to use their natural resources in the way the State deems 
fit757 and generally countries rich in natural resources would ensure that her 
citizens enjoy the economic benefits of the resources as well.758 However what 
happens when a State has for many years enjoyed the yield of the natural 
resources whilst its citizens are in abject poverty which is the situation facing 
Burma today. 
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It is arguable that it is an emerging principle that even a State can be guilty 
of plunder, looting and exploitation of the State’s own natural resources where a 
few conditions are satisfied. The first condition is that the State is reaping huge 
profits from the natural resources,759 secondly the great majority of the citizens of 
the State are living in dire need, poverty and where their basic needs such as safe 
dwelling places are not provided by the State760 and thirdly the great majority of 
the citizens of the State are subject to systematic violations of the law and human 
rights abuses.761 In Burma all the above conditions is satisfied therefore it is 
arguable that on the basis of an emerging principle   the Junta in Burma could be 
guilty of committing plunder, looting and exploitation of its natural resources.   
 
I  The Role Played By the Officials of Transnational Corporations 
in the War Crime of Plunder in Burma. 
 
 Here the role of the TNCs and the officers of the TNCs will be looked at 
in relation to the three types of plunder that takes place in Burma.762 The TNCs 
and the Junta has been business partners for many years by virtue of the Joint 
Venture Agreements signed between the Junta and the TNCs such as the Yadana 
and Yetagun projects.763 In relation to this project when the Joint Ventures are 
signed, the routes for the projects will be identified and subsequent to this the 
lands in these areas are arbitrarily confiscated to enable the pipelines to be built 
and the project is underway.764 If it were not for the projects the Junta has with the 
TNCs many areas and lands in Burma will not be confiscated.765 
                                                 
759 See HRC Resolution 10/27, above n 3, para 102 
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 When the Junta and TNCs signs project deals and the project sites are 
identified the areas of the project sites are immediately militarized.766 The influx 
of soldiers in the land is followed by many human rights abuses that is carried out 
by the military which includes demanding money and other valuables from the 
villagers.767 
Due to the Joint Venture projects that the Junta signs with the TNCs 
especially in relation to the extraction of natural resources this has enabled the 
Junta to exploit the natural resources in Burma.768 The requisition of the Junta of 
the natural resources in Burma in collaboration of the TNCs is out of all  
proportion against the economic needs of its people whose need are not met even 
at the most marginal level.769 Furthermore the incomes generated from these joint 
ventures are used by the Junta for its internal warfare efforts.770 The upkeep of the 
Junta army the Tatmadaw takes million of dollars and the Tatmadaw is used by 
the Junta to fight the other armed groups in Burma and to carry out the culture of 
impunity that is prevalent in Burma which has been recorded in numerous reports 
by the United Nations.771 The officials of TNCs are the willing partners of the 
Junta which has enabled the Junta to steadily carry out the exploitation of the 
natural resources for many years in Burma.772  
 
J An Analysis of the Complicity of the Industrialists  in Relation to 
the War Crime of  Plunder. 
 
In the activities of IG Farben in Poland some of the officials of this 
conglomerate were found to be guilty of being complicit in the war crime of 
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plunder.773 The complicity of the officials of IG Farben was ascertained as firstly 
the officials played an active role in unlawfully acquiring factories and shares in 
the territories invaded by Germany such as in Poland and France.774 Secondly 
after the Third Reich had confiscated private and public properties the officials of 
IG Farben proceeded to obtain permanent titles to the properties that were 
confiscated.775 Thirdly the officials of Farben also took part in negotiations with 
private owners to acquire either controlling or substantial interests in the 
properties although the consent by the owners was not given on a voluntary 
basis.776 This was because at the time the officials of Farben were in the midst of 
negotiations with the private owners the power of the military was an obvious 
threat which guaranteed that the interests of the officials of Farben always 
prevailed in all these negotiations which  resulted in Farben becoming extremely 
wealthy.777  
The complicity of the officials of Farben was defined in Nuremberg based 
on the actions of   the officials of Farben in the war crime of plunder.778 In Poland 
the officials of IG Farben had firstly planned   and engineered   the act of 
plunder.779 Secondly   they   had ensured that they obtained the support of the 
Third Reich for the act of plunder that was to be committed.780 Thirdly they had 
proceeded to carry out the act of plunder in the guise that it was done formally by 
arranging the conference and giving itself the title of Trustee to the properties it 
had intended to plunder.781 Fourthly the officials of Farben bought over Boruta782 
and fifth these officials obtained all the equipments that were in the plant facilities 
at Wola and Winnica.783 The tribunal in holding some of the officials of Farben 
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complicit in the war crime of plunder stated that the actions taken by the Reich 
ministry was under the instigation of Farben.784 
The industrialists such as the officials Farben were directly complicit with 
the Third Reich in the war crime of plunder which had propelled the judges at 
Nuremberg to declare that indeed Farben on its own had committed the war crime 
of plunder and the initiative for the crime originated from IG Farben.785  
 
K An Analysis of the Complicity of the Officials of TNCs in Burma in 
Relation to the War Crime of  Plunder. 
  In Burma the officials of TNCs may not be directly complicit for the war crime 
of plunder but it is arguable that they are indirectly complicit or silently complicit. 
The indirect or silent complicity of the TNCs in Burma can be deduced as the 
TNCs in Burma have become business partners with the Junta for years.786 Major 
TNCs such as Total have been in business alliance with the Junta for the 
exploration of natural resources since the late 20th century.787  At the beginning of 
their business venture Total had given major loans to the Junta in furtherance of 
the business ventures.788 The willing partnerships by TNCs has enabled the Junta 
in Burma to commit systematic exploitation of the natural resources in Burma 
which benefits the Junta and foreign TNCs but has resulted in effects  which are 
detrimental  to the people. 789 
In response to the criticisms some of the TNCs received for being in active 
business dealings with the Junta, major TNCs in Burma such as Total has 
reasoned that their business ventures in Burma has increased job opportunities 
and as a whole they have contributed positively to the economy of Burma.790 
However in reality the business deals between the TNCs in Burma has benefitted 
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only the TNCs and the Junta as 75% of the people in Burma are involved in the 
agricultural sectors and derive their income from agriculture. 791     
L An Analysis of the Actus Reus and Mens Rea Requirement of Aiding 
and Abetting of the Industrialists in Nuremberg in Relation to the War 
Crime of Plunder. 
 
At Nuremberg the tribunal in stating the Actus Reus and Mens Rea 
requirement for the war crime of plunder had stated that:792 
 
No individual defendant may be held guilty of the war crimes or any aspect thereof, 
charged under count two , unless the competent proof establishes  beyond  
reasonable  doubt that he knowingly participated in an act of plunder or spoliation 
because he was either (a) a principal or (b) an accessory  to the commission of any 
such crime or ordered or abetted  the same or (c )  took a consenting part therein or 
(d)  was connected with plans or enterprises involving its commission  or (e) was a 
member of an organization or group connected with the commission of any such 
crime. 
 
From the above statement actus reus required for the war crime of plunder 
would be that the person must have ‘Participated in an act of plunder or 
spoliation.’793 Those who had participated in the crime encompasses a very wide 
categories of persons.794 This will include those who participated as a principal, 
an accessory, someone who ordered the crime, or abetted.795 This category of 
persons is also inclusive of those who were a part of the crime by way of consent 
and it also covers individuals who were connected with plans and enterprises 
involving the act of plunder and it also covers people who were members of 
organizations or groups who were connected in the commission of such crimes.796 
                                                 
791 See International  Confederation Of Free Trade Unions (ICFTU)  Doing Business In or  With 
Burma (prepared for the International Confederation of Free Trade Unions (ICFTU) 2005  27 . 
Also See HRC Resolution 5/1 above n 261, Para 63  
792 United States Of America v Carl Krauch And Twenty Two Others above n 37 , 1137 
793 Ibid 
794 Ibid 
795 Ibid 
796 Ibid 
  
 113
To fulfil the actus reus of the crime here the person could be liable by doing the 
act of a principal, accessory or abetting the crime but even if the individual had in 
some way consented or was connected or was a member of an organization that 
carried out the crime of plunder the person would have fulfilled the actus reus of 
the crime.797 The mens rea requirement is knowledge that is the individual must 
have known about the crime of plunder that was being committed.798  
 
M Has the Officials of TNCs satisfied  the Actus Reus and Mens Rea 
Requirement of Aiding and Abetting the War Crime of Plunder under 
International Criminal Law? 
 
The ICTY case of R V Furundgiza states that the acts that would suffice as 
the actus reus for aiding and abetting would be practical assistance, moral support 
or encouragement.799 The mens rea required for an individual to become an aider 
and abettor is knowledge.800    
On the issue of the actus reus required of an aider and abettor and on the 
point of practical assistance the case of  Hechingen Deportation is relevant.801 
This case involved five persons who were charged for being complicit in the act 
that involved the mass deportation of Jews in 1941 and 1942.802 One of the 
accused who was working in the administrative section and whose job function 
involved the organizing of the executions based on the orders he had received 
from the Gestapo.803 The Tribunal held this accused was guilty of aiding and 
abetting the Gestapo in the commission of its criminal offence.804  The accused  
objected by saying that  his conduct had in no way contributed to the crimes 
because if he had  not  performed his duties an easy replacement would have 
taken place and some one else would have to act in compliance with the  decrees 
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of the Gestapo.805 The court stated that the guilt of an aider and abettor would not 
be negated just because the job that he was doing could have been easily 
undertaken by another.806  
By signing business deals with the Junta the officials of TNCs are assisting 
the Junta in the commission of war crime of plunder.807 Employing the principle 
laid down in the case of Hechingen Deportation to the situation of the officials of 
TNCs in Burma, even if some officials of the TNCs contend that if they do not 
invest in Burma due to the public scrutiny and criticism there will be many other 
TNCs that will take their place in reaping the benefits of doing business in Burma, 
this will not absolve the guilt of the officials of  certain of the officials of TNCs 
that are doing business with the Junta in Burma.808 This is because the guilt 
attached to the officials of TNCs as aider and abettor will not be influenced by 
whether there were many other TNCs that would have ventured in business with 
Burma, as this will not be a material consideration on the issue of aider and 
abettor liability.809  
In the case of Synagogue the court held that the accused was guilty for the 
devastation of a synagogue although he had not physically taken part in the 
destruction of the synagogue neither did he take part in the plan of destructing the 
synagogue.810 Despite this he was found guilty for the Crime Against Humanity 
because his powerful presence at the scene of the crime and coupled with his 
knowledge of the criminal activities was enough to convict him.811 The 
Synagogue case which was decided by the German Supreme Court stands for the 
proposition that a person may be liable as an aider and abettor not only through 
practical assistance or encouragement but merely through moral support when the 
person who is a spectator that is witnessing the crime is held in such respect by 
the perpetrator so that his presence encourages their conduct, when this happens 
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the spectator may be guilty as an aider and abettor for that crime.812 Further in the   
ICTR case of Akayesu the accused was a mayor of the place where the crime was 
being committed.813 He was found guilty as an aider and abettor of the crime as he 
was a person in authority at the scene of the crime who encouraged the criminal 
acts by his presence at the scene.814  
Employing the principle found in these two cases to the situation in Burma 
it is arguable that the association and the presence of multi billion dollar TNCs 
and at certain times their officials in Burma can be said to be giving moral support 
to the Junta.It is arguable that the Junta regards the presence of the major TNCs 
and their officials as an encouragement to the various crimes committed by the 
Junta including the crime of plunder. As such in this respect it is arguable that the 
officials of these famous TNCs are aiding and abetting the Junta in the crime of 
plunder.   
  As such in relation to the officials of the TNCs in Burma it can be argued 
that they have satisfied the test laid down in the case of Prosecutor v Furundjiza 
for the actus reus required for aiding and abetting. By signing business deals with 
the Junta they are assisting the Junta in the commission of war crime of 
plunder.815 Further the mere presence of multi billion dollar TNCs and their 
officials in Burma do lend moral support to the Junta to continue in the 
commission of various crimes in Burma including the war crime of plunder.      
The next issue that has to be considered is whether the practical assistance, 
moral support and encouragement of the TNCs and officials of the TNCs has led 
to the substantial effect of the crime of plunder being committed in Burma.816 In 
the Bruno Tesch case which is also famously known as the Zyklon B case the three 
accused Bruno Tesch, Joachim Droshin and Karl Weinbacher were all charged for 
war crimes as they had supplied poison gas which was used in the killing of the 
allied prisoners in the concentration camps and the accused had knowledge that 
                                                 
812 Ibid  
813 See Prosecutor v Akayesu above  n 426, para 209 
814 Ibid 
815 See HRC Resolution  10/27, above n 3, para 111 
816 See the test laid down in Prosecutor v Furundzija above n 493,  para 249 
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the gas was to be used for such a purpose.817 This case that was decided was very 
significant as:-818 
 
The decision of the Military Court in the present case is a clear example of the 
application of the rule that the provisions of the laws and customs of war are 
addressed not only to combatants and to members of state and other public 
authorities, but to anybody who is in a position to assist in their violation. The 
activities with which the accused in the present case were charged were commercial 
transactions conducted by civilians. The Military Court acted on the principle that 
any civilian who is an accessory to a violation of the laws and customs of war is 
himself also liable as' a war criminal. 
 
In this case the Prosecution had argued that the accused had with the 
requisite knowledge supplied commodity to certain parts of the state and the state 
was using this commodity for the mass killing of civilians who belonged to the 
allied forces.819 The three accused in this case were charged  for war crimes as 
they were alleged to have violated Article 46 of the Hague Regulation of 1907.820 
The Prosecution had declared that the act of the accused amounted to a war crime 
and the accused were war criminals because they were “putting the means to 
commit the crime into the hands of those who actually carried it out.”821 
The Judge Advocate in this case had stated that concerning the case the 
court has to be certain of three facts that is firstly the citizens of the allied nations 
were killed by the Zyklon B gas, secondly it was Tesch and Stabenow who had 
supplied this gas and thirdly the accused had knowledge that the gas was being 
used to kill humans.822 At the conclusion of the case Bruno Tesch and Weinbacher 
were sentenced to death.823 However Joachim Droshin was found not guilty due 
to his subordinate position in the firm and as such he was not in a position to 
ensure or prevent the zyklon B gas from being transported to Auschwitz or to 
                                                 
817 See United Nations War Crimes Commission, Law Reports  Of Trials Of War Criminals 
Zyklon B Case,93 
818 United Nations War Crimes Commission above n 817, 103 
819 United Nations War Crimes Commission above n 817 ,94 
820 Ibid 
821 Ibid 
822 United Nations War Crimes Commission above n 817,101 
823 United Nations War Crimes Commission above n 817,102 
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altogether stop the gas from being used in Auschwitz.824 In this case the 
Prosecution in his closing argument stated that the accused with knowledge that 
murders were going to take place supplied the commodity to the State which led 
to the substantial effect of the crime that is the Zyklon B gas was ultimately used 
to kill the allied civilians.825   
By applying the principle of this case to the situation in Burma, it is 
arguable that the officials of TNCs by engaging in continued business deals with 
the Junta for many years are giving practical assistance and moral support and 
encouragement to the Junta and this assistance and moral support has a substantial 
effect on the commission of the war crime of plunder by the Junta.  
In the case of Bruno Tesch the court had found the Defendants guilty not 
because they sold the commodity known as Zyklon B but because they had sold it 
to the SS who were using it to kill allied civilians.826 In the situation in Burma it is 
the argument of this author that the officials of TNCs are doing what corporations 
do that is enter into business ventures in various countries however when TNCs 
do business in Burma in the extraction of natural resources the effect is that the 
war crime of plunder takes place in Burma,827 the plunder that takes place is the 
arbitrary confiscation of the lands and exploitation of natural resources and 
pillage of the belongings of the villagers in Burma.828  
The income that the Junta obtains from its business with the TNCs amounts 
to billions of dollars and this money is used by the Junta to fight its internal war in 
Burma, and for the upkeep of its army the Tatmadaw to fight its internal warfare 
and the needs of the people are met at a very marginal level and at times not met 
at all.829  
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827 See HRC Resolution 10/27,above n 3, para111, para 112 
828 See HRC Resolution 5/1 above n 261, para 64, para65,  para 66. 
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The mens rea element that needs to be satisfied for an aider and abettor 
under International Criminal Law is knowledge.830  In relation to the mens rea 
requirement of an aider and abettor the court in Prosecutor v Furundjiza stated 
that:831 
 
Therefore, it is not necessary for an aider and abettor to meet all the requirements of 
mens rea for a principal perpetrator. In particular, it is not necessary that he shares 
and identifies with the principal’s criminal will and purpose, provided that his own 
conduct was with knowledge. That conduct may in itself be perfectly lawful; it 
becomes criminal only when combined with the principal’s unlawful conduct. 
Reference should also be made to article 30 of the Rome Statute, which provides 
that, unless otherwise provided, a person shall be criminally responsible and liable 
for punishment for a crime within the jurisdiction of the Court only if the material 
elements are committed with intent and knowledge. 
 
In the Zyklon B case the Prosecution did not attempt to prove that the 
Defendant Tresch and Weinbacher had acted with the intention of assisting in the 
killing of the allied civilians.832 The purpose of the defendant was to sell the 
insecticide for profit.833 The charge as accepted by the court was that the 
defendants had knowledge what the buyer that is the SS intended to do with the 
Zyklon B gas they were supplying.834 
Therefore in the case of Burma the mens rea is satisfied  as although the 
purpose of the officials of TNC in doing business in Burma is to generate business 
and profit which is lawful  however the officials of TNCs have knowledge that  
the party that they are  engaging in business with, the Junta  intends to use the 
profits they have obtained through their business dealings with the TNCs to 
commit  the war crime of plunder in Burma which includes systematic 
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exploitation of the economy of the country with  detrimental effects to the people  
of the country .835 
N Conclusion 
Based on the above analysis and arguments it can be concluded that a non 
international armed conflict is still occurring in Burma.836 Further the officials in 
TNCs in Burma could be liable for being complicit in the war crime of plunder of 
private properties. On the issue of plunder or exploitation of natural resources it is 
arguable that this is an emerging principle that is a state can commit plunder and 
exploit the natural resources of the country when a great number of its citizens are 
suffering and are subject to human rights abuses and violations of the law.837 
Therefore on the basis of an emerging principle as discussed here and above the 
officials of TNCs could be complicit in the crime of plunder of natural resources.  
    
O The Members of the Corporate Board of TNCs that Should be 
Prosecuted for being Complicit in the War crime of Plunder and for 
Crimes Against Humanity of  Enslavement 
 
In the case of Bruno Tesch, at the conclusion of the trial Joachim Droshin 
was found not guilty due to his subordinate position in the firm as he had no 
power to influence the outcome of the events in relation to the zyklon B gas.838  
Employing this principle to the situation involving the officials of TNCs and 
the war crime of plunder in Burma, the officials of TNCs that should be 
prosecuted for the war crime of plunder would be those officials who are the 
important decision makers in the TNCs, who would have propelled and agreed 
that the TNCs enter into joint venture projects in Burma for the extraction of 
natural resources.839The members of the corporate board that should be 
prosecuted for the war crime of plunder in Burma in relation to the Yadana project 
will include the CEO’s and the board of directors of Chevron, Total and PTTETT 
                                                 
835 HRC Resolution 5/1 above n 261,para 64 
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and other officials of TNCs who are important decision makers.840Their 
prosecution is necessary and justified as these individuals are responsible to 
influence certain policies and determine the turn of events in relation to the war 
crime of plunder in Burma that is occurring in Burma.841 
In the case of Farben, the officials of Farben who had shown “positive 
conduct” in relation to the war crime of plunder by “ordering, approving and 
authorizing” the act of plunder were held to be guilty of the crime.842Officials 
such as Ter Meer and Von Schnitzler were held to be guilty of plunder because 
they possessed knowledge about the way the properties were taken from the 
lawful owners and they had taken positive action in the negotiation.843 Individuals 
such as Von Knieriem was acquitted of the crime of plunder as he had no 
knowledge about the methods used by Farben to obtain properties from their 
owners.844 
In Burma officials of TNCs such as Chevron, Total and PTTETT who 
displayed “positive conduct” in relation to the crime of plunder could also be 
prosecuted for the crime that is if they had committed the following acts firstly if 
they had an in depth knowledge of the circumstances surrounding the projects and 
had actively negotiated with the Junta to secure these projects in the extractive 
industries. Secondly officials that advised on the negotiations that took place 
between the Junta and TNCs which finally enabled the TNCs to secure the 
projects. Thirdly officials who had special knowledge in relation to these projects 
and who attended the important meetings in relation to these projects. Fourthly 
officials of TNCs who had signed the joint venture agreements with the Junta. 
Officials  of  TNCs  who did not engage in any of these acts, and who had not 
engaged in any positive conduct in relation to the plunder and who had no 
positive knowledge of the crime of plunder being committed in Burma should not 
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be prosecuted for the crime of plunder. The CEOs, directors and officials of the 
three TNCs stated above can be prosecuted for being complicit in the war crime 
of plunder under the Rome Statute by the International Criminal Court.845 
In the case of Farben officials such as Carl Krauch and Ambros were found 
guilty for being complicit in the crime of slave labour as they had engaged in 
“positive conduct” in  relation to the crime of  slave labour.846 Carl Krauch was 
involved in the allocation of camp inmates and Ambros went to Auschwitz  twice 
a year  to obtain information about the construction of the project.847In the case of  
Flick, Weiss and Flick were found guilty as they had taken constructive steps to 
procure prisoners.848    
In relation to the crime of slave labour in Burma, firstly, the CEOs and 
Board Of Directors of Chevron, Total and PTTETT should be prosecuted for 
being complicit in the crime against humanity of slave labour.849The CEO’s and 
Board Of directors of these TNCs have the power and are in the position to 
influence certain policies such as TNCs should refrain from working together 
with States that are well known for using forced labour vastly in the country.850 
Other officials from these three TNCs that could also be prosecuted for the 
crime against humanity of slave labour would be the officials of TNCs who 
engage in “positive conduct” in relation to the crime of slave labour. Positive 
conduct by officials of TNCs will encompass the following acts done by the 
officials of TNCs. Firstly if these officials had requested the Junta for security to 
guard the pipelines knowing well that requesting the Junta for security will entail 
forced labour and other human rights abuses,851 secondly officials who act as 
managers in Projects sites where slave labours are used could be prosecuted for 
the crime.  Thirdly officials of TNCs who may be indirectly involved in the 
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procurement, allocation and recruitment of slave labours could be prosecuted for 
the crime. Officials that have no knowledge about the use of forced labour and 
who work with the TNCs should not be prosecuted for the crime against humanity 
of slave labour. The CEOs, directors and the officials involved in the acts stated 
above can be indicted for the crime of enslavement under the Rome Statute of the 
International Criminal Court.852  
      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
852 Rome Statute above n 34, art 25 
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VI TRANSNATIONAL CORPORATIONS IN THE 21
st
 CENTURY  
 
The previous chapter showed that officials of TNCs could be liable under 
International Criminal Law for war crimes and crimes against humanity. In this 
chapter a few aspects of TNCs to which these officials are attached to will be 
analyzed such as the power wielded by TNCs today, TNCs as subjects of 
international law and the soft laws that govern TNCs today and the effectiveness 
of these soft laws. The primary purpose of this chapter is to show that at present 
prosecuting TNCs involves various problems due to the separate legal personality 
of TNCs and due to the corporate structure of TNCs. Further it will be shown that 
suing TNCs at the host state, home states and under the ATCA are also besieged 
with problems. At the end of the chapter some recommendations are made in 
relation to the future prosecution of TNCs 
 
A   Transnational Corporations In The Global Arena 
TNCs can be defined as “an enterprise comprising entities in more than one 
country which operate under a system of decision-making that permits coherent 
policies and a common strategy.”853 TNCs operating in some countries has 
resulted in these TNCs contributing positively to the economy of the country.854 
However some TNCs have also been alleged to be complicit in international 
crimes where the TNCs partner with repressive regimes such as Unacol in Burma 
and Shell in Nigeria.855  
The report produced by the Institute of Policy Studies in 2000 revealed that 
out of the 100 largest economies that dominate the world, 51 of these are 
corporations.856 The World Investment Report of 2009 revealed there is an 
                                                 
853 See United Nations Conference On Trade And Development www.unctad.org (accessed  29 
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estimated 82,000 TNCs and 810 000 subsidiaries of TNCs in the world.857 Many 
of these corporations have bigger economies then certain countries for instance 
Venezuela’s economy is smaller than that of Royal Dutch Shell. 858 These 
statistics mean that in some countries TNCs hold more power than the states.859 In 
Burma the Junta’s earnings from the extractive industries which is done in 
collaboration with TNCs totalled 3 billion in 2009.860 The power wielded by these 
corporations has even led to Transnational Criminal Organisations (TCO)861 
which indicates that there is a need for transnational corporations to be governed 
by an international legal framework.862 
 TNCs are economically strong as evidenced by the statement in UNCTAD 
World Investment Prospects Survey 2007-2009 which states that despite there 
being some concerns regarding the instability of global finances, the foreign direct 
investment by TNCs are expected to be on the rise for the period spanning the 
next three years.863  
 
B Transnational Corporations  as Subjects under  International Law     
 
TNCs as global market players have drawn the attention of jurists and much 
debate has taken place in recent years as to the status of TNCs under international 
law.864 The proposition that TNCs are subjects under international law is 
supported by the fact that TNC’s obligations are stipulated under certain 
International Treaties.865 The United Nations Convention on the Law of The Sea 
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1982 places restrictions on the appropriation of sea beds.866 This prohibition of 
appropriation extends to not only states and natural persons but also to legal 
persons.867  Further Article 1 of The Convention on Civil Liability for Oil 
Pollution Damage 1969 states that any owner of the ships will be liable for the 
pollution that is caused by the ship.868 For purposes of Article 1 of the said 
Convention the owners of ships are not limited to natural persons but includes 
legal persons.869 Article 10 of the United Nations Convention against 
Transnational Organized Crime of 2000 makes explicit reference to the liability of 
legal persons.870 Article 10 subsection 1 of the said Convention states that liability 
can be criminal, civil or administrative.871 In relation to Convention against 
Transnational Organized Crime it is clear that on reading the Articles contained 
therein that there is no direct obligation imposed on the TNCs but the direct 
imposition is on the states to ensure that the States take the necessary steps to 
ensure that TNCs act in accordance with the Articles of the said Convention.872 
However the Articles contained in the Convention proves that under International 
Conventions TNCs are regarded as subjects under International Law that can 
commit crimes.873  
The role that TNCs play in the international field is further evidenced by 
their involvement in major international agreements.874 For instance the role 
played by TNCs in internationally recognized rights and disputes such as in the 
Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) is 
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clear.875 Further TNCs are significantly involved in many phases of the World 
Trade Organization (WTO) proceedings which involves settlements of disputes.876 
In the ICJ case of Reparations For Injuries Suffered In The Service Of The 
United Nations 
877 the United Nations General Assembly had invoked the 
International Court Of Justice (ICJ) for an advisory opinion in relation two 
points.878 Firstly in the situation where one of the members of United Nations had 
suffered injuries which had involved state responsibility whether the United 
Nations as an Organization possess the capacity to bring an international claim 
against the de jure or de facto government in connection to the damages caused to 
the United Nations or to victims or persons entitled through him.879 Secondly if 
the first question is answered affirmatively how would the action of the United 
Nations be reconciled with the rights of the state of which the victim is a 
national.880 
To answer these questions the ICJ had to determine the issue as to whether 
UN as an organization possessed international personality.881 In determining this 
issue the ICJ reasoned that the UN was a political body and it had duties under 
certain International Conventions for instance under the Convention on the 
Privileges and Immunities of the UN of 1946.882 This convention creates rights 
and duties between each of the signatories and the UN.883 The ICJ held that such 
conventions could only function on the basis that the parties to the convention 
possessed international personality and UN had enjoyed and exercised certain 
functions and rights and the enjoyment of these functions and rights would not 
happen unless UN the organization had a international personality and exercised it 
on an international plane.884 The ICJ concluded in its opinion that the UN was an 
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international person although it is not a state or a “super state.”885 Since its an 
international person it is a subject of international law and capable of possessing 
international rights and duties and as such it could bring international claims.886  
Based on the ratio of the UN reparation case, it is arguable that although the 
degree of international legal personality possessed by the UN and TNCs are not 
on the same plane as the organization of the UN is created by the treaties 
involving nations of the world and TNCs are business entities in various 
countries.887 However it can be said that the Reparations case opened the prospect 
that organisations have international legal personality and this principle may well 
extend to the biggest and most powerful TNCs. 
 
 
C The Regulation of Transnational Corporations 
 
In the past decades due to the growing influence of TNCs in the economic 
fields and their expanding role as global players a few soft laws were created with 
the aim of regulating the conduct of TNCs.888 Some of these soft laws include the 
International Labour Organization Tripartite Declaration of Principles concerning 
Multinational Enterprises and Social Policy, Organization for Economic 
Cooperation and Development (OECD) guidelines, United Nations Global 
Compact and United Nations Norms.889 These soft laws which seek to regulate 
TNCs has not been successful in its aims to deter TNCs from being complicit in 
the commission of certain crimes.890 This is due to the fact that these soft laws are 
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not legally binding on the TNCs which gives an option to the TNCs not to adhere 
to them.891 As these soft laws are based on the principle of voluntariness the 
TNCs that contravenes these soft laws face no legal repercussions and on the 
whole it can be said that the soft laws are ineffective mechanisms to effectively 
regulate TNCs.892     
 
D Can Transnational Corporations be Liable for  Human Rights 
Abuses and International Crimes?  
 
John Ruggie the United Nations’ Secretary-General’s Special 
Representative   expresses the view that it is the state that bears the 
responsibilities in relation to human rights issues.893 In the said report on the issue 
of Corporate Responsibilities and International Crimes he notes that states should 
exercise extraterritorial jurisdiction over their corporations that are engaged in 
business abroad.894 On the issue of corporate responsibilities for other human 
rights violations he stated that at present there was insufficient evidence to 
establish direct responsibility on corporations under customary international 
law.895 Antonio Cassese has observed that since States for various reasons has not 
given TNCs an international standing therefore corporations possess neither 
international rights nor duties.896 Where the protection and promotion of human 
rights is concerned Peter T. Muchlinski has stated that it is the state that bears the 
responsibilities and the responsibility of corporations on these issues is secondary 
as it is unlikely that TNCs would knowingly breach such rights.897 However he 
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qualifies this statement by stating that where in extreme situations Multinational 
Enterprises (MNE) is directly involved with the host state for fundamental 
violations of human rights then the law should develop to ensure that both the 
State and the MNE should share the responsibilities for such violations.898 In the 
context of the International Criminal Court Andrew Clapham argues that if it is 
admitted that international human rights law and international humanitarian law 
imposes duties and rights on natural persons, then it has to be admitted that legal 
persons also have international legal personality that enables them to enjoy some 
of these rights therefore it follows that legal persons can be prosecuted.899  
E The research by Fafo and the Prosecution of Corporations for 
International Crimes by Home States 
 
In 2006 a Norwegian Research Institute known as Fafo Institute for Applied 
International Studies published a study known as Commerce, Crime and Conflict 
(CCC).900 The purpose of the study was to ascertain whether in countries either 
than the United States there was in fact any existing legal framework which could 
ensure that economic actors could be made accountable for aiding and abetting 
international crimes and human rights violations.901 The CCC survey found that 
indeed it has been the prevalent practice in countries such as Australia, Belgium, 
Canada, France, India, Japan, the Netherlands, Norway, South Africa, the United 
Kingdom and the United States where criminal liability is applied to legal 
persons.902 The jurisprudence currently found in countries such as Argentina, 
Germany, Indonesia, Spain, and Ukraine shows that these countries do not 
recognize criminal liability that is applied to legal persons as a “conceptual 
matter.”903 In Indonesia and Argentina the national legislature has had very little 
regard to conceptual issues and these countries have adopted certain statutes 
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which imputes liability to legal persons for important crimes such as 
environmental crimes, commercial crimes and terrorism.904The research done by 
Fafo is significant as it proves that various countries with various legal systems 
has indeed “expanded criminal laws to include legal persons.”905The research 
further shows that “many statutes specify how and when intent will be attributed 
to the business entity.”906  
 
The research done clearly indicates that corporations could be prosecuted 
for ordinary crimes.907 Furthermore the research also showed the emergence of 
laws in various countries where crimes found under the Rome Statute were 
incorporated into “their domestic jurisprudence”908 When statutes incorporate 
international criminal law into their domestic jurisdictions it becomes possible for 
corporations to be prosecuted for international crimes.909 The CCC survey by Fafo 
found that countries such as Argentina, Australia, Belgium, Canada, Germany, 
Netherlands, South Africa, Spain and United Kingdom have “fully incorporated” 
the three crimes found in the Rome Statute that is genocide, crimes against 
humanity and war crimes into their “domestic jurisprudence.”910 The CCC study 
has made important revelations that is in many jurisdictions legal persons 
(businesses) are generally held liable for breaches of International Criminal Law 
within domestic legal systems.911 The research done by Fafo to date remains a 
concept and not reality as until today a prosecutor has yet to prosecute a 
corporation for breaches of International Criminal law.912 Never the less the 
survey done by Fafo proves that many countries have recognized the importance 
of imputing criminal liability to corporations.913           
 
                                                 
904 Ibid 
905 Ibid 
906 Ibid 
907 Ibid 
908 Anita  above n 900, 3 
909 Ibid 
910 Ibid 
911 Ibid 
912 Ibid 
913 See Anita Ramasastry, above n 900,2 
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F The Problems Involved in Suing TNCs 
 
To date TNCs has been sued in various jurisdictions.914  However the suing 
of TNCs under the present laws are by no mean straight forward. Some of the 
intricacies and difficulties involved in suing TNCs are discussed below. 
 
G Legal Personality of  TNCs 
 
TNCs are made up of a group of companies and TNCs as a group of 
companies lack status as a legal entity.915 However if the corporate veil of TNCs 
is pierced it will be seen that TNCs are made up of many different corporations 
and each of these corporations is a legal entity.916 Each of these legal entity will 
be subject to the jurisdiction of the state in which it is situated.917 
Every individual corporation which is a part of the TNC enjoys a distinct 
and separate legal personality from the others such as managers, shareholders and 
directors of companies who are also a part of the company.918 Companies also 
enjoy the status of being a limited liability company.919 This structure guarantees 
that the interests of managers and investors are protected, and the personal assets 
of the company is secured.920 In the 21st century TNCs operate in many parts of 
the world and their subsidiary companies are  an invaluable tool of the TNCs as 
these subsidiaries join forces with other companies and very often obtain 
substantial profits which are raked in and enjoyed by the parent TNCs. 921 
                                                 
914 See Peter Muchlinski “Corporations In International Litigation:Problems of Jurisdiction And 
The United Kingdom asbestos cases”(2001) 50 Int’l Com LQ,1 . Also See Meike Westerkamp 
“International Conference on Transnational Corporations and Human Rights In Berlin” (2008) 
ECC Newsletter 
915 The Concept Of International Legal Personality: An inquiry into the History and Theory of 
International Law http://goliath.ecnext.com (accessed 14 April 2010) 
916 Richard Meeran “Liability Of Multinational Corporations: A Critical Stage” 1  
917 Olivier De Schutter “Extraterritorial Jurisdiction As a Tool  for improving the Human Rights 
Accountability of Transnational Corporations” (background paper to the seminar organized in 
collaboration with the office of the UN High Commissioner For Human Rights) 35     
918 Advisory Council Of Jurists Reference above n 892,8 
919 Advisory Council Of Jurists reference above n  892,9 
920 Ibid 
921 See Lucy Kronforst “Transnational Corporations And Human Rights Violations: Focus On 
Colombia”23 Wisconsin Int LJ321,329 
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Subsidiaries of TNCs which have a limited liability very often handle 
operations that are highly risky.922 By employing this method the TNCs ensure 
that the assets of parent companies are secure and protected.923 In many situations 
the subsidiary companies do not even have enough capital, a situation which is 
often engineered by parent TNCs to ensure that the assets of parent companies 
remain untouched.924 To ensure that the Plaintiffs recover damages the Plaintiffs 
have often tried to prosecute parent companies as prosecuting the subsidiary 
would mean that damages in the  form of monetary compensation is not attainable 
as many of these subsidiaries are limited liability companies and  have limited 
finances or are insolvent.925 
To counter the argument of separate legal entity which are often raised by 
parent companies when they are the subjects of litigation, prosecutors for the 
Plaintiffs  have attempted  in some cases to secure the liability of  parent 
companies as illustrated in the cases below.      
 
H Piercing the Corporate Veil 
 
This concept of “piercing the corporate veil” which is known and 
recognized  by the commercial world states the principle that every limited 
liability company is a separate  legal entity and  therefore  a  parent company  
cannot be held legally responsible for an unlawful act done by its subsidiary.926 
However under certain circumstances the corporate veil has been successfully 
pierced firstly when it has been proven that the control of the parent company 
over the subsidiary was of such a magnitude that it was clear that the subsidiary 
company did not have any will of its own or could not exist on its own.927 
Secondly the court will pierce the corporate veil to show that the subsidiary had 
no power and it was merely an instrument under the power of the parent company. 
                                                 
922 See Peter Muchlinski above n 914, 17 
923 See Lucy Kronforst above n 921, 329 
924 Ibid 
925 See Waldemar Braul, Paul Wilson “Parent Corporation Liability For Foreign Subsidiaries”1-7  
926 See Richard Meeran  above n 916, 1 
927 See Olivier De Schutter above n 917,37   
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928Thirdly if it can be proved that the subsidiary was in fact acting as an agent of 
the parent company.929 If this is proved then the acts of the subsidiary company 
will be seen as the acts of the parent company. 930 
The issue of control by the parent company over its subsidiary was raised by 
the Plaintiffs in the Bhopal case.931 This case involved the subsidiary of the 
United States TNC, The Union Carbide Of India Limited (UCIL) that had 
operations in Bhopal, India.932 The disaster at Bhopal occurred   when a large 
quantity of methyl isocyanine was leaked from a pesticide plant which seeped into 
a densely populated city in Bhopal which resulted in the deaths of 2,000 people 
and 200,000 more were injured and many permanently disabled.933 In this case the 
Plaintiffs sought to prove that the parent company UCC was negligent as the 
original design of the plant which made provision for large amount of gas for 
storage had led to the disaster at Bhopal.934 The district judge however found that 
the participation by the parent company was limited and UCC’s  involvement was 
terminated long before the incident.935 UCC also argued that it should not be 
responsible for the disaster at Bhopal because the Indian subsidiary, (UCIL) was a 
separate legal entity and it did not have strong ties to the parent company in 
United States.936 On the other hand the Plaintiffs argued that the parent company 
owned and controlled the subsidiary and therefore the court should pierce the 
corporate veil and find that the parent company was liable for the claims made by 
the Plaintiffs.937 The Supreme Court dismissed the Plaintiffs case on the grounds 
of forum non conveniens and public policy.938 At the end UCC made a settlement 
                                                 
928 Olivier De Schutter above n  917,39 
929 Olivier De Schutter above n 917,37 
930 Ibid 
931 Appellees v Union Carbide Corporation 809 F.2d 195 Also see  In reunion Carbide Corp. Gas 
Plant Disaster at Bhopal http://www.uniset.ca (accessed  12 February 2010)  
932 Ibid 
933 Ibid 
934 Ibid 
935 Ibid 
936 Ibid 
937 Ibid 
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of 350 million dollars to the Plaintiffs whereas the original claim was for 250 
billion dollars.939 
The Amoco Cadiz Oil Spill case illustrates the point of integrated 
enterprise.940 In this case the tanker known as Amoco Cadiz was  broken by the 
storm which resulted in the spill of 220,000 tones of oil into the coast of France 
affecting important fisheries and tourist areas in France.941 In this case the court 
used the theory of integrated enterprise and held that the proximity of control by 
the parent company over its subsidiaries enabled the court to hold the parent 
company liable for the acts of the subsidiary.942 In this case the court held that the 
parent company could be liable for the acts of the subsidiary where it can be 
proved that the proximity of control of the parent over its subsidiaries was so high 
that the acts of the subsidiaries can be construed as the acts of the parent 
company.943 If this is proved then the theory of the legal separation of entities 
could be defeated.944 
The legal significance of the Bhopal case is that parent companies of TNCs 
have attempted to escape or counter their liability by relying on private 
international law concepts such as forum non conveniens.945 Further the judicial 
system based in the territory of the home state of the TNC can dispose of cases 
that involves the lives of people on policy grounds.946   
I Extraterritorial Jurisdiction  and  TNCs   
 
“Extraterritorial Jurisdiction occurs when a State seeks to influence the 
conduct of persons, acts or property outside its national territory.”947 Here some 
issues with regards to Extraterritorial Jurisdiction and TNCs will be analyzed.  
 
                                                 
939 Ibid 
940 In  the matter of Oil Spill  by the Amoco Cadiz off the coast  954 F.2d 1279 (Seventh Circuit 
1992) Also See Olivier De Schutter above n 917, 40 
941 Ibid 
942 Ibid 
943 Ibid 
944 Ibid 
945 See Appellees v Union Carbide above n 931. 
946 Ibid 
947 Olivier DeSchutter above n 917, 8 
  
 135
1 The types of extraterritorial jurisdiction 
 
International Law recognizes three types of extraterritorial jurisdiction that 
is prescriptive extraterritorial jurisdiction which refers to a state regulating 
persons or activities which is outside its territory, adjudicative extraterritorial 
jurisdiction refers to when another nations law is applied by a national court.948 
Enforcement extraterritorial jurisdiction is wider then the previous two types of 
extraterritorial jurisdiction as this occurs when a state puts its organs into effect 
overseas.949  
The case of S.S Lotus involved issues relating to jurisdiction.950 In this case 
a collusion had occurred in the high seas between S.S Lotus ‘the French mail 
steamer’ which was on its way to Istanbul and the S.S  Boz-Kourt the Turkish  
collier.951 The Boz-Kourt was badly damaged and eight Turkish nationals aboard 
it died and ten other Turkish nationals were saved.952  Subsequent to this the 
authorities in Turkey arrested Lieutenant Demons the officer on board of Lotus 
and the captain of the Boz-Kourt who had survived the incident.953 The issue that 
the Permanent Court of International Justice (PCIJ) had to decide was whether 
Turkey in exercising its jurisdiction over the officer of S.S.Lotus who was a 
French national had contravened the principle of international law.954  The case of 
Lotus made a distinction between enforcement extraterritorial  jurisdiction and 
prescriptive and adjudicative extraterritorial jurisdictions in deciding the case 
although the exact terms were not used in the judgment.955 On the issue of 
enforcement of extraterritorial jurisdiction the court stated that a state cannot 
exercise the enforcement of extraterritorial jurisdiction outside its territory except 
if the rule relied on to exercise the enforcement of extraterritorial jurisdiction is 
                                                 
948 See Olivier Deschutter above n 917, 25 
949 Ibid 
950
 The Case Of  S.S. Lotus (France v Turkey) (Judgment) 1927 PCIJ Also  see Olivier Deschutter  
above n 516,25   
951 Ibid 
952 Ibid 
953 Ibid 
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taken from an international custom or from a convention.956 On the other hand the 
court found that where prescriptive or adjudicative extraterritorial jurisdiction is 
concerned a state is at liberty to apply it as it deems fit. The court stated that:957 
 
Far from laying down a general prohibition to the effect that States may not extend 
the application of their laws and the jurisdiction of their courts to persons, properties 
and acts outside their territory, it leaves them in this respect a wide measure of 
discretion, which is only limited in certain cases by prohibitive rules; every State 
remains free to adopt the principles which it regards as best and most suitable.           
 
In the Lotus case the court stated that the Defendant had committed an act 
of negligence and the effects of this act was felt by the Boz-Kourt.958 Therefore 
both parties to the action should be able to have jurisdiction over the incident of 
the collision as such in this case there was “concurrent jurisdiction”959 Finally it 
was ruled that Turkey had not contravened the principles of international law in 
relation Article 15 of the Convention of Lausanne of July 24 1923, when Turkey 
began criminal proceedings against Lieutenant Demons.960     This case is  
significant to the extent that it  supports the proposition that a state is at liberty to 
exercise extraterritorial jurisdiction if the nature of the extraterritorial jurisdiction 
is  prescriptive or adjudicative however  if the extraterritorial jurisdiction that 
needs to be exercised is in the form of enforcement then the qualification to this is 
that the said  enforcement of extraterritorial jurisdiction must be emanating from a 
rule that is based on an international custom or convention.961  
2   Suing of Transnational Corporations by home states 
 
When home states sues TNCs this would require extraterritorial 
jurisdictions.962 90% of TNCs parent companies are located in developed 
                                                 
956 Ibid 
957 Olivier Deschutter above n 917,26 
958 The case Of S.S.Lotus above n 950,25 
959 Ibid 
960 Ibid 
961 See Olivier Deschutter above n 917, 25, 26 
962 See Surya Deva “ Acting  Extraterritorially to tame  Multinational Corporations for Human 
Rights Violations:Who Should Bell The Cat?” (2004) MelbJIntLaw,5 
  
 137
countries.963 Case precedents illustrates that the suing TNCs by home states are by 
no means straight as is illustrated in the case of Connelly v R.T.Z   Corporation 
Plc and others.
964 In this case the Appellant  Connelly was  employed  by Rossing  
Uranium Ltd  (R.U.L) in Namibia  which is a subsidiary of  R.T.Z. Corporation  
Plc (RTZ) which is an English company with the registered office in London.965 
For a period of almost five years the appellant was employed by RUL which 
handled the business of mining uranium in Namibia.966 In 1986 the appellant was 
diagnosed with cancer of the larynx and the claim of the appellant was that the 
cancer was a result of inhaling silica uranium and its radioactive decay products 
which was found at the mine.967 Here the direct liability of the parent company 
was an issue as the parent company played a role in the defining of the policies of 
the subsidiary company. 968 
In this case the Respondent had tried to stay the action on the ground of 
forum non conveniens.969 Based on the evidence before the House of Lords it held 
that the proper forum to hear the case will be in England where the parent 
company is based and not in Namibia.970  
 
3 The problems of using extraterritorial jurisdiction on TNCs 
 
The concept of extraterritorial jurisdiction over TNCs is beset with 
problems and is not a simple method of enforcing liability on TNCs.971 The first 
concern is establishing the nationality of a TNC.972 The Barcelona Traction Light 
                                                 
963 See United Nations Conference On Trade And Development , The Universe Of The Largest 
Transnational Corporations , Geneva (2007)    
964 See House Of  Lords-Connelly (A.P) v R.T.Z Corporation Plc and Others 
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And Power Company Limited case involved issues of nationality and TNCs.973 
The case involved three states that is Canada, Spain and Belgium.974 In 1911 
Barcelona Traction had incorporated its company in Canada.975 A few subsidiaries 
were created with some of its registered offices located in Spain and Canada, the 
Belgian government stated that a few years after world war one most of the 
shareholders in the company were Belgian nationals a fact that the Spain 
government stated was never proven.976 The Belgian Government alleged that 
various organs of the Spanish state had conducted itself contrary to international 
law towards the company, as such the Belgian government requested for 
reparation for the alleged damages caused to the Belgian shareholders.977 The 
court denied the claim by the Belgian government, the court stated that no jus 
standi was produced before the court and further an injury on the rights of the 
company which resulted in the injury of shareholders interest was not a sufficient 
ground for a claim as International law did not provide such a right on the 
shareholders national state.978    
Second this concept presupposes that the host state that is the state from 
which the TNC is operating979 from and the home state which refers to the state 
the parent company is situated in,980 are not involved in the international crimes 
and that the necessary cooperation will be given by them.981 Burma is a good 
example which illustrates that not all countries would exercise its duties to 
prosecute TNCs as the host state itself might be the perpetrators of the 
international crimes and the host state might be working in partnership with the 
TNCs that is arguably complicit in the commission of the crimes.982 As such in 
situations such as this the host state will not prosecute the TNC.983 Thirdly this 
                                                 
973 See The Barcelona Traction Light And Power Company Limited (Judgment)(1970) IC Para 8-
24 
974 Ibid 
975 The Barcelona Traction Light And Power above n 973 ,Para 8-24 of Judgment 
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concept of extraterritorial jurisdiction may be construed by some states as an 
infringement of their sovereignty and this could pave the way for a strained 
relationship between the states.984 Fourthly it is possible that TNCs may try to 
stop their activities in that jurisdiction if they knew that they will be prosecuted by 
the host state.985 This will result in the investments in that state being lessened and 
the commercial activity in that state being substantially lessened.986 Fifth the 
enforcement that is legal will require that evidence is collected.987 Further 
compiling evidence to prove the case may also be difficult as this will depend on 
factors such as the relationships between the nations involved and will also 
depend on the willingness of the witnesses and victims to participate in the whole 
process.988 Sixth problems will arise in the process of prosecution989 for instance a 
host state may want to prosecute a corporation that is operating in its territory or 
the host state may want to prosecute a foreign corporation or a corporation that is 
part of a multinational group which is led by a parent corporation abroad.990 It is 
not possible to extradite legal persons.991 As such a corporation may go 
unpunished for the crimes it has committed although the TNCs liability under 
criminal law can be engaged by the host state and even where the state where the 
corporation has committed offences wants to prosecute the TNCs.992 The 
sanctions that are imposed by the state will require the home state’s 
cooperation.993  For instance if  the punishment pronounced  on the TNC involves 
financial penalties, this will mean that there will be a seizure of the assets of the 
corporation and if the assets present on the  territory of host state is insufficient to 
meet the financial penalties then a judicial winding up order will be required from 
the state in which the company is incorporated .994   
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J Suing of  TNCs by  the Host state. 
 
If the TNCs in the host state breaches any law and violates human rights it 
is the duty of the host state to prosecute these TNCs.995 However there are various 
reasons as to why the host state may be unwilling to prosecute TNCs.996 Firstly it 
is also often the case where TNCs operate in countries (the host states) and these 
host states are developing countries where there is weak governance and the 
transparency of the judicial system is questionable.997 Burma is one such country 
where systematic violations of the law occur in the country, as such suing TNCs 
will not take place in countries such as Burma as the principal perpetrators of the 
crimes are the host state themselves.998 A further reason as to why a host state may 
not want to prosecute the TNC is because of their interest in the said projects for 
instance in Burma the state government in Burma are one of the partners in the 
joint venture projects where MOGE the company that is controlled by the state 
government in Burma has a sizeable stake in all the joint ventures projects 
undertaken with the collaboration of TNCs.999 As such no court in Burma would 
prosecute a TNC in Burma as the suing TNCs in the courts in Burma would have 
a detrimental effect to the state government who are business partners of the 
TNCs.1000 
K The  Alien Tort Claims Act 
 
The notable perpetrators which has been indicted under the Alien Tort 
Claims Act includes various TNCs.1001 The Alien Tort Claims Act (ATCA) of 
                                                 
995 Surya Deva above n 962 , 6 
996 Foe example in Burma the Junta are the main pepertrators of the crime, and the judiciary is 
under the control of the Junta. As such prosecution of TNCs in Burma is unlikely. See HRC 
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1789 grants power and jurisdiction to the Federal Court in the United States to 
proceed with “any civil action by an alien for a tort only, committed in violation 
of the law of nations”1002   
1 Doe v Unacol 
This case which was heard by the ninth circuit court involved the villagers 
in Burma who had sued Unacol a TNC that had been operating in the extractive 
industry in Burma for many years.1003 The Burmese villagers alleged that Unacol 
had either directly or indirectly subjected the Plaintiffs that is the Burmese 
villagers to forced labour, torture, murder and rape.1004  After considering all the 
evidence before it, the court held that Unacol may be liable for aiding and 
abetting the Junta in the commission of the crime of slave labour and the court 
stated that that there were issues that were genuine that had to be determined to 
enable the court to decide whether Unacol’s conduct had satisfied the actus  reus 
and mens rea  requirement  for aiding and abetting the Myanmar military for the 
crime of forced labour.1005 However before the Doe v Unacol case could be fully 
litigated the case was settled and Unacol reportedly paid a huge monetary sum to 
the Plaintiffs in settlement of the matter.1006 
 
L The  Weakness Of The Alien Tort Claims Act 
 
The disadvantages and weaknesses of the Alien Tort Claims Act (ATCA) 
are, firstly the Alien Tort Statute is a creature of statute that originates in the 
United States, which would mean litigants would have to go to the United States 
to litigate their matters.1007 United States should not be the only recourse for 
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victims who would want to litigate matters against corporations in Burma and 
elsewhere.1008  
Secondly, the practical consequences of litigating cases under the Alien Tort  
Statute is not far reaching for instance in 2002 after the much publicised case of 
Doe v Unacol, Unacol paid the Plaintiffs that is the Burmese villagers 
compensation of a few million dollars.1009 However soon after the court battle was 
over, Unacol simply sold its shares in business in Burma to Chevron, which 
means the Junta is still obtaining business and making money and the human 
rights abuses and violations of the law continue on steadily in Burma.1010 
Thirdly the judgments that can be passed on by the judges under the Alien 
Tort Claims Act are mainly compensatory in nature.1011 When a corporation is 
ordered by a court to pay monetary compensation it can always pay the monetary 
compensation but the root of the harm that it had caused persists and continues its 
existence, as was the situation in the case of Doe v Unacol.1012  An international 
Criminal Court would have the jurisdictions to pass judgments that should be 
meted out to Corporations for the serious human rights abuses and violations of 
the law that it may be complicit in as paying a civil fine does not have the stigma 
of being convicted of criminal charges.1013   
 
M Conclusion 
 
This chapter has shown that the soft laws that has been implemented to 
regulate TNCs has met with little or no success in its objective, the voluntary 
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basis of these soft laws regulations has not deterred many TNCs from being 
complicit in international crimes, the TNCs in Burma is one example.1014 Suing 
TNCs by the host state, home state and under the ATCA is filled with problems 
ranging from private international law concepts such as forum non conveniens, 
decisions based on public policy, to limitations in terms of the kinds of crimes that 
TNCs can be prosecuted for. Therefore it is clear there is a need for TNCs to be 
accountable and answerable at an international level as this will deter TNCs from 
being complicit in the commission of various crimes. 
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VII  CONCLUSION 
 
This dissertation demonstrates that based on the Rome statute of the ICC, 
elements of the crime and the jurisprudence of inter alia the Nuremberg, ICTY 
and ICTR cases the crime against humanity of slave labour and the war crime of 
plunder is occurring in Burma. The TNCs in Burma cannot be prosecuted for 
slave labour or plunder as under the existing International Criminal Law as the 
jurisdiction of that body of law is limited to natural persons.1015 Furthermore 
analysis of the role played by officials of TNCs in Burma and using the theory of 
complicity, aiding and abetting and the jurisprudence of the Nuremberg, ICTY 
and ICTR cases the officials of TNCs involved in the Yadana pipeline in Burma 
could be liable for being complicit and for aiding and abetting the Junta in the 
commission of crime against humanity of slave labour and for the war crime of 
plunder under International Criminal Law.  
Further the research done in the area of TNCs proves that TNCs who enjoy 
the status of global players around the world are not adequately regulated under 
the law.1016 TNCs enjoyment of economic freedom far outweighs its 
responsibilities and obligations under the law.1017 Further suing TNCs at present is 
filled with problems arising from the issues such as separate legal personality of 
TNCs and the corporate structure of TNCs. The research done has also proved 
that suing TNCs in the home states, host states and under ATCA has not met with 
much success because there is no uniformity in laws where the suing of TNCs are 
concerned and the defences raised by TNCs to counter the Plaintiffs claims are 
based on issues dealing with jurisdictions which means that justice in many cases 
involving TNCs are denied.  
Fafo a Norwegian Research Institute which had done research in 2006 
revealed interesting facts firstly that in some countries criminal liability is applied 
to legal persons.1018 Secondly in certain countries there is no distinction between 
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legal persons and natural persons.1019 Thirdly the research also revealed the fact 
that some of the countries surveyed have incorporated crimes such as Genocide, 
war crimes and crimes against humanity which are found in the Rome Statute into 
their “domestic jurisprudence.”1020 As such in these countries corporations can be 
prosecuted for International Crimes.1021 The research done by Fafo to some extent 
crystallises the fact that extending the jurisdiction of the ICC to legal persons is 
legally feasible as many domestic jurisdictions has implemented such a 
mechanism.  
 
It is recommended that TNCs be governed under International Criminal Law 
so that TNCs complicit in International crimes will be answerable to an 
independent International Criminal Court. At present the ICC only has 
jurisdiction over natural persons.1022 It is recommended that the jurisdiction of the 
ICC be extended to legal persons such as TNCs.However it is important to take 
note of the fact that there seems to be great reluctance on the part of the member 
states  to extend ICC’s jurisdiction to include legal persons.1023 In 1998 when the 
ICC statute was being drafted, France had proposed that the ICC jurisdiction be 
extended to cover legal persons.1024 The proposed draft statute to extend the ICC’s 
jurisdiction to include legal persons reads as follows:-1025 
 
The Court shall have jurisdiction over legal persons, with the exception of States, 
when the crimes committed were committed on behalf of such legal persons or by 
their agencies or representatives. The criminal responsibility of legal persons shall 
not exclude the criminal responsibility of natural persons who are perpetrators or 
accomplices in the same crimes. 
The proposal by the French government was purportedly rejected by other 
member States on the grounds that evidential problems may arise, individual 
                                                 
1019 Ibid 
1020 Anita Ramasastry above n  900, 3  
1021 Ibid 
1022 See Rome Statute above n 34, art 25 
1023 Bussiness and International Crimes-Fafo www.fafo.no/liabilities (last accesssed  20  Jun  
2010) 
1024 Leoni Mahanta International Criminal Court: Jurisdictional Issues,5 
1025 Article 23 UN Doc A/CONF 183/2/Add.1 (1998)  
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criminal responsibility would be diminished and the complementarily principle 
would become unworkable 1026 Although it may be legally feasible to extend the 
ICC statute to cover legal persons however this extension may not find favour 
with many of the member states.1027 
        
In dealing with the problem of separate legal personality of TNCs it is 
recommended that TNCs be incorporated by way of an International Company 
Law.1028 This would mean that TNCs would possess an international status.1029 
The statute could take the form of an international convention.1030 Such a scheme 
would ensure that TNCs are dealt with as a whole unit 1031 and this will also mean 
that TNCs are regulated at an international level under the International Criminal 
Court.  
An international Corporate Tribunal may also be an effective mechanism to 
regulate TNCs where this type of Tribunal would specialize in cases where TNCs 
are involved. These Tribunals could be set up to hear cases which allege that 
TNCs have committed international crimes or are complicit in international 
crimes. It is imperative that TNCs as global players are regulated by the law to 
ensure that every entity in society  is subject under the law and that equality and 
justice  prevails.1032 Extending the jurisdiction of the ICC to cover TNCs would 
be in line with the law enunciated at Nuremberg. 
This dissertation also proves that there are some significant similarities 
between the era of the Third Reich and the Junta in Burma but there are some 
differences as well. The Third Reich under Hitler had set out on a war of conquest 
in Europe and they made good progress until they were defeated by the Allies. In 
Burma the Junta has been committing atrocities against its own people for 
                                                 
1026 See Leoni above n 620 . Also See Bussiness and International Crimes-Fafo 
www.fafo.no/liabilities (last accessed 20 Jun 2010) 
1027 Ibid 
1028See United Nations Conference On Trade and Development , Programme on Transnational 
Corporations, World Investment Report 1993, Transnational Corporations And Integrated 
International Production (1993) New York ,189  
1029 Ibid 
1030 Ibid 
1031 Ibid 
1032 See Universal Declaration Of Human Rights,G.A. Res 217 (III) UN GAOR,3rd  Sess, Supp.No 
13, UN Doc.A/810 (1948) 
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decades,1033 however since the Junta’s actions are only against its own people 
there is no external forces that can put an end to the atrocities in Burma. On a 
legal premise extending liability to the Junta and officials of the TNCs in Burma 
under International Criminal Law would prove to be “one of the most significant 
tributes ever paid by power to reason.”1034           
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
1033 See HRC Resolution, above n 3,para 121 
1034 See Henry  T.King Jr “Spirit Of Nuremberg-Idealism” (2008) 39 Stud.Transnat’l  Legal Policy 
33,40 
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